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In a September 2, 2021 judgment in Republic of
Moldova v. Komstroy LLC, the Court of Justice of the
European Union found that the investor-State arbitration
clause in the Energy Charter Treaty is inapplicable to
disputes between investors and States from the EU.!

In the wake of the landmark judgment of the Court of Justice of the
European Union (“CJEU”) in Slovak Republic v. Achmea BV
(“Achmea Judgment”)? and in line with the position of the European
Commission and the majority of EU Member States,® the Court has
ruled that the investor-State arbitration clause in Article 26 of the
Energy Charter Treaty (“ECT”) is not applicable to disputes between
an EU Member State and an investor of another EU Member State
concerning an investment made by the latter in the first Member State
(“intra-EU disputes”). The Court found that such arbitration clause, if
interpreted as applying to intra-EU disputes, would adversely affect the
autonomy and particular nature of EU law.*

The CJEU judgment in Republic of Moldova v. Komstroy LLC
(“Komstroy Judgment”) is in stark contrast with a consistent line of
investment treaty awards which have concluded that the ECT’s
investor-State arbitration clause is applicable in intra-EU disputes.’

Rendered in the context of an arbitration between two non-EU parties,
and regarding the ECT, a multilateral treaty whose contracting parties
include the EU as well as both EU and non-EU Member States, the
CJEU judgment has potentially far-reaching implications, including
when it comes to the very future of investment arbitration under the
ECT within the EU.
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Background
The Energy Charter Treaty

The ECT was concluded in December 1994, with the
aim of providing a multilateral framework for energy
cooperation, as well as stability and security in
worldwide energy markets. There are currently 54
signatories to the ECT, including the European Union
itself, as well as all EU Member States with the
exception of Italy, which withdrew from the treaty in
2016.

The ECT is the most frequently invoked investment
treaty, with over 140 investment arbitrations initiated
under the ECT to date,® a majority of which initiated
by EU investors and/or against EU Member States.’

The Achmea Judgment And The Termination
Agreement

As discussed in

, on March 6, 2018 the CJEU held that
investor-State  arbitration clauses in bilateral
investment treaties between EU Member States
(“intra-EU BITs”) are incompatible with EU law.
The Court found that such clauses undermine the
effective application and autonomy of EU law and
therefore are contrary to the EU Treaties. Following
the Achmea Judgment, in January 2019 all EU
Member States adopted declarations in which they
committed to terminate all their existing intra-EU
BITs.” The majority of Member States further
specified that the application of the ECT’s investor-
State arbitration clause to intra-EU disputes would be
incompatible with the EU Treaties."”  Finland,
Luxembourg, Malta, Slovenia, Sweden and Hungary
declared separately that, in their view, the Achmea
Judgment concerns only intra-EU BITs, not
arbitration proceedings initiated under the ECT."

On May 5, 2020, the vast majority of EU Member
States ' formalized their commitments to terminate all
BITs in force between them, adopting the Agreement
for the Termination of Bilateral Investment Treaties
Between the Member States of the European Union

(“Termination Agreement”). * As discussed in
14

9

these Member States reiterated that arbitration clauses
in intra-EU BITs are incompatible with the EU
Treaties and therefore cannot serve as a legal basis for
the arbitration of intra-EU investor-State disputes. "

The Termination Agreement is expressly limited to
intra-EU BITs and specifies that it does not apply to
intra-EU arbitral proceedings on the basis of
Article 26 of the ECT, which would be dealt with by
the EU and its Member States “at a later stage.”"°

The Komstroy Arbitration And Request For
Preliminary Ruling

The September 2, 2021 Komstroy Judgment follows a
2019 request for a preliminary ruling by the Paris
Court of Appeal on the interpretation of the ECT.

In October 2013, the Energoalians v. Moldova ECT
tribunal had issued a US$49 million arbitral award in
favor of the Ukrainian company.'’ The Republic of
Moldova then initiated set aside proceedings against
the award in front of the Paris Court of Appeals,
arguing that the tribunal lacked jurisdiction ratione
materiae over the claimant’s rights under a contract
for electricity supply. After October 2014, Ukrainian
company Komstroy LLC (“Komstroy”) acted as the
successor in law to Energoalians in the proceedings. '®

The Paris Court specifically requested a preliminary
ruling from the CJEU on the interpretation of the
notion of “investment” in Articles 1(6) and
26(1) ECT. The European Commission and several
EU Member States intervened in the proceedings,
asking the CJEU to also rule on the applicability of its
findings in the Achmea Judgment to the ECT.
Komstroy, as well as the Council of the European
Union, Hungary, Finland and Sweden, argued that the
CJEU did not have jurisdiction to answer the
questions put before it, as the underlying dispute did
not involve EU law, since the parties to that dispute
are external to the EU."

In March 2021, Advocate General Szpunar opined
that the Court’s findings in Achmea applied in the
context of the ECT, ie. that the investor-State
arbitration clause in Article 26 ECT is incompatible
with EU law,? and therefore that it cannot apply
within the EU legal order.

The Komstroy Judgment
The ECT Forms Part Of The EU Legal Order

In its September 2, 2021 ruling, the CJEU upheld its
jurisdiction over the interpretation of international
agreements of the EU and/or its Member States. The
Court found that the ECT, being an international
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treaty to which the EU is a party, forms an integral
part of the legal order of the European Union.?' The
Court further noted that the European Union has
exclusive or shared competence over matters of
foreign investment, thus confirming that it has
jurisdiction to interpret the notion of “investment” in
the ECT.?

As to the fact that the underlying dispute only
involved non-EU parties, the CJEU held that, where a
provision of an international treaty can apply to both
situations falling within the scope of EU law and
outside of that scope, it is “clearly in the interest of
the European Union” to ensure that that provision will
be interpreted uniformly in all circumstances.®
Moreover, the Court stressed that the parties to the
underlying arbitration chose Paris as the seat of the
arbitration, thus accepting that French law, together
with EU law, would be applicable.?

Intra-EU Arbitration Under Article 26 ECT Is
Incompatible With EU Law

Turning to the questions referred to it by the Paris
Court of Appeal, the CJEU noted that, in order to
interpret Article 26 of the ECT, it first had to
determine which disputes may be brought to
arbitration pursuant to that provision.”® In this
context, the CJEU reiterated and applied its key
findings from the Achmea Judgment to the ECT.?

The Court stressed the importance of the autonomy of
EU law and the role of the EU judicial system to
ensure consistency and uniformity in the
interpretation of EU law. The ECT itself being an act
of EU law, an arbitral tribunal established under the
ECT “is required to interpret, and even apply, EU
law.”*" An arbitral tribunal constituted under
Article 26 ECT, however, is not part of the judicial
system of an EU Member State and therefore may not
make a reference to the Court for a preliminary
ruling.®® Moreover, judicial review by EU Member
State courts of an award rendered by an ECT arbitral
tribunal is limited in scope.”’ The Court concluded
that allowing a dispute between an investor of an EU
Member State and another EU Member State to be
submitted to arbitration pursuant to Article 26 ECT
could therefore undermine the autonomy and full
effectiveness of EU law. The CJEU stressed that
investment arbitration under the ECT, unlike

commercial arbitration, effectively removes disputes
which may concern the application or interpretation
of EU law from the EU judicial system.*

The Court concluded that the investor-State
arbitration clause in Article 26(2)(c) ECT is not
applicable to intra-EU disputes.

Turning to the meaning of the term “investment” in
the ECT, the CJEU found that Komstroy’s alleged
investment — a claim arising from a contract for the
sale of electricity - could not qualify as an investment
under Article 1(6) ECT, as this contractual claim was
not connected to an economic activity in the energy
sector or to another investment, but arose from a
purely commercial contract.’'

Impact For Investors And EU Member States

The CIJEU’s Komstroy Judgment is limited to
assessing the compatibility of ECT investor-State
arbitrations in intra-EU disputes with EU law. It does
not concern the substantive investment protections
accorded under the ECT. The ECT also remains in
force and continues to bind its Contracting Parties,
including EU Member States and the EU.

The Komstroy Judgment can however be expected to
impact investor-State arbitration under the ECT in
various ways. Arbitral tribunals constituted under the
ECT to resolve intra-EU disputes may face renewed
objections to their jurisdiction from EU Member
States on grounds of an incompatibility with EU law.
EU Member States may also invoke the Komstroy
Judgment in national courts to resist the recognition
and enforcement of ECT intra-EU arbitral awards,
and/or to ask for such awards be set aside, including
before ICSID ad hoc annulment committees.

It remains to be seen whether arbitral tribunals and
domestic courts will hold different views on the
consequences of the Komstroy Judgment on intra-EU
arbitration, similar to their diverging views regarding
the CJEU’s Achmea Judgment. To date, no arbitral
tribunal established under an intra-EU BIT has indeed
denied jurisdiction based on an incompatibility with
EU law in line with the Achmea Judgment.> At the
same time, German courts have followed the Achmea
Judgment, for example by setting aside the Achmea
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Award,* or finding that the arbitration clause in the
Austria-Croatia BIT underlying the Raiffeisen v.
Croatia arbitration was invalid and thus that the
arbitral proceedings were inadmissible, based on an
incompatibility with EU law.**

Prior to the Komstroy Judgment, ECT arbitral
tribunals have routinely held that investor-State
arbitration under Article 26 ECT is not incompatible
with EU law,*® and tribunals may continue to hold the
same position despite the Komstroy Judgment. By
contrast, EU domestic courts ruling on applications to
set aside non-ICSID ECT intra-EU awards may be
more deferential to the CJEU’s Judgment.**

Given the uncertainties surrounding the future of ECT
intra-EU arbitration and the enforceability of awards
rendered in such arbitrations within and outside the
EU, investors may attempt to seat investor-State
arbitrations outside the EU or wish to restructure their
investments through vehicles incorporated in ECT
Member States that are not part of the EU.

Impact On The Future Of ECT Arbitration

The Komstroy Judgment can be expected to also add
momentum to the ongoing efforts to modernize the
ECT that are driven by the European Commission and
EU Member States. The Commission’s May 2020
modernization proposal for the ECT indicates that it
seeks, inter alia, to harmonize the investment
provisions of the ECT with the investment agreements

' Republic of Moldova v. Komstroy LLC, successor in

law to the company Energoalians, Court of Justice of
the European Union, Judgment, Case C-741/19
(Sept. 2, 2021) (“Komstroy Judgment”), g 66.

2 Slowakische Republik (Slovak Republic) v. Achmea BV,
Court of Justice of the European Union, Judgment, Case
C-284/16 (Mar. 6, 2018) (“Achmea Judgment”).

See Declaration of the Representatives of the
Governments of the Member States on the Legal
Consequences of the Judgment of the Court of Justice
in Achmea and on Investment Protection in the
European Union (Jan. 15, 2019) (“January 15, 2019
Declaration”) (available ).

Komstroy Judgment, 9 65.

5 See, e.g., Masdar Solar & Wind Cooperatief U.A. v.
Kingdom of Spain, ICSID Case No ARB/14/1, Award
(May 16, 2018); Antin Infrastructure Services

recently entered into by the EU and its Member States
and to reform the ECT’s investor-State dispute
settlement mechanism.?” The European Commission
has also indicated that a withdrawal from the ECT
would be an option, should the EU’s core objectives
for a modernized ECT not be reached within a
reasonable timeframe.*® In December 2020, Belgium
announced that it will submit a request to the CJEU to
opine on the compatibility with EU law of the
arbitration provision in the draft modernized ECT.*

Following the Komstroy Judgment, it is likely that the
discussions around resorting to arbitration to solve
ECT investor-State disputes will intensify.

Conclusion

While answering the long-debated question of the
compatibility of ECT investor-State arbitration with
EU law, the Komstroy Judgment has created
additional uncertainties for investment treaty
arbitration in the European Union and the ECT.

From a practical perspective, it remains to be seen
how domestic courts, arbitral tribunals, foreign
investors and EU Member States will handle the
legacy of the Komstroy judgment.
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