CLEARY GOTTLIEB

ALERT MEMORANDUM

The Revised Swiss International
Arbitration Act — Key Changes and

Developments

January 14, 2021

The Swiss International Arbitration legislation, re-
flected in Chapter 12 of the Swiss Private International
Law Act, has gone over three decades without amend-
ment since its enactment in 1987. However, a revised
version of the Act entered into force on January 1, 2021.

Absent express agreement, the revised Act applies ex-
clusively to international arbitrations where, at the time
of the conclusion of the arbitration agreement, at least
one of the parties has its domicile or seat outside of
Switzerland. While the key features of the existing Act
remain largely intact, the revised Act is a welcome up-
date that modernizes and clarifies the existing provi-
sions. The revisions also incorporate and reflect the
well-developed case law of the Swiss Federal Tribunal
in the field of arbitration. Overall, the revised Act con-
tributes to the continuing attractiveness of Switzerland
as a leading seat for international arbitration proceed-
ngs.

This Alert Memorandum is intended (i) to provide an
overview of the notable elements of the Swiss Interna-
tional Arbitration Act (1987) that remain unchanged as
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a result of the revisions as well as (i) to identify various developments and trends in
national arbitration law reforms in competing jurisdictions that were not incorporated
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users of Swiss arbitration should become familiar.
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ALERT MEMORANDUM

1. The Current Law

The Swiss International Arbitration Act entered into
force on December 18, 1987 (the “Swiss Arbitration
Act” or the “Act”) and is codified in Chapter 12 ofthe
Swiss Private International Law Act (the “PILA”).1
Unlike the laws of many competing jurisdictions, the
Swiss Arbitration Act was not drafted based on the
UNCITRAL Model Law in International Commercial
Arbitration of 1985 (the “Model Law”).

With only 19 provisions, the original Act was consid-
ered one of the most concise and flexible national ar-
bitration laws in the world. Due in large part to the
Act, Switzerland has also perennially ranked among
the most attractive and arbitration-friendly seats for
international arbitration proceedings.

The fact that the Act remained unchanged for over
30 years is a testament to the law’s success in first po-
sitioning and then maintaining Switzerland as a lead-
ing arbitration jurisdiction, in the face of fierce com-
petition and modernization from competing jurisdic-
tions in recent years.

2. The Revised Swiss Arbitration Act

On June 19, 2020, Swiss Parliament approved modest
revisions to the Swiss Arbitration Act, while continu-
ing to abstain from considering adoption of the Model
Law. These revisions formally entered into force on
January 1, 2021.

The revised Swiss Arbitration Act has now been ex-
panded to 24 provisions, though its conciseness and
its key features remain largely unchanged. The re-
vised Act aims to make the Swiss lex arbitri even
more user-friendly by modernizing and clarifying the
existing provisions including through incorporation
of the Swiss Federal Tribunal’s relevant jurispru-
dence.?

Furthermore, the revised Act has rendered Chapter 12
of the PILA a stand-alone set of rules for international

! AnEnglish translation of the original

is available on the website of the Swiss Chambers’
Arbitration Institution (“SCAI”). While an official
English translation of the revised Actis yetto be pub-
lished, this Alert relies on the
of the revised Act prepared by Daniel
Girsberger, Philipp Habegger and Alexandra Johnson.
The Swiss Arbitration Association (“ASA”) has ako
published an of the revised Act

arbitration by replacing the current references to pro-
visions in the Swiss Civil Procedure Code (“CPC”)
(which contains the rules for domestic arbitration pro-
ceedings) with a set of new provisions within the
PILA itself.

3. Elements of the PILA Not Subiject to Revision

At the outset, it is important to note that the revised
Act has left untouched certain notable and unique el-
ements of the original PILA.

First, the Swiss Federal Tribunal continues to be an
immediate single instance for setting aside proce-
dures. This one-instance approach has proven effec-
tive and reliable, including because the judges of the
Swiss Federal Tribunal have developed a robust juris-
prudence and are highly experienced in arbitration
matters. Indeed, many consider this to be a principle
advantage in promoting Switzerland as a leading seat
for international arbitration, with other jurisdictions
(e.g., Austria) seeking to replicate this model of sin-
gle-instance concentration of competence and juris-
diction.

With the revised Act, and more generally, Switzerland
has also retained its decentralized system with regard
to the competence of the Swiss state courts. Unlike in
other national judiciaries (e.g., France?), Switzerland
elected to abstain from establishing a national juge
d’appui (“judge acting in support of the arbitration”).
This has never been viewed as necessary in Switzer-
land, including because most Swiss arbitrations are
seated in larger cities such as Bern, Geneva, and Zur-
ich, wherethe local Swiss state courtsare experienced
in arbitration matters.

Second, the PILA continues to be applicable in a va-
riety of arbitral proceedings, including, inter alia,
ad hoc and institutional arbitrations, commercial arbi-
trations, and investor treaty arbitrations. The Swiss
Parliament consciously refrained from developing
separate and specialized legal regimes catering to the

edited by Christopher Boog, Melissa Magliana and
Noradele Radjai.

The Swiss Federal Tribunal is the highest court of the
Swiss Confederation.

% InFrance the presidentofthe Paris Tribunal de Grande
Instanceis competent to rule on motions relating to the
appointment ofarbitrators.
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various categories of international arbitration pro-
ceedings.

With the revised Act, Switzerland also maintains its
well-established bifurcated system for arbitration.
The distinction between domestic and international
arbitral proceedings, each with their own set of rules,
ensures that the unique needs of both types of pro-
ceedings are respected. Chapter 12 of the PILA seeks
to offer concise and flexible regulations to govern a
broad array of international arbitrations, whereas the
volume and specificity of regulations in the CPC pro-
vides parties to domestic arbitration with greater pre-
dictability of the proceedings.

Third, the new PILA continues to respect and rein-
force the fundamental principle of party autonomy by
seeking to regulate only as much as is necessary (and
as little as possible). Indeed, this is one of the main
factors distinguishing Swiss arbitration law from the
arbitration laws of other competing jurisdictions,
some of which have developed and enacted sweeping
and comprehensive reforms which are far more pre-
scriptive (and therefore less flexible) in nature (e.g.,
in certain respects Germany).

4, l1ssues Remaining Unaddressed by the Revi-
sions

Given the modest nature of the revised Act, certain
trends seen in national arbitration laws reforms were
ultimately not addressed by the Swiss Parliament
through the revisions, despite the growing promi-
nence of these developments in other leading national
arbitration laws.

One of the most discussed and important issues in re-
cent arbitration law reform has concerned the confi-
dentiality of arbitral proceedings. Of course, there is
no uniform rule of confidentiality in this respect. Ra-
ther, the rules regarding the extent to which confiden-
tiality provisions should apply (and, if so, their scope)
differ significantly from jurisdiction to jurisdiction.
Many national arbitration laws are silent concerning

4 E.g.,Germany, Austria, the United States, England and
Wales, Singapore, and Japan.

® E.g.,Chinaand Spain.
® E.g.,Scotland, Australia,and Hong Kong.

" The confidentiality obligation under Art.44 of the
Swiss Rules extends toallawards and all orders as well

confidentiality,* including Switzerland, while other
jurisdictions address it in a fairly cursory or general
manner,® while still others provide for detailed confi
dentiality regimes.6

With the revised Act, the Swiss Parliament elected not
to include specific confidentiality provisions, and thus
to retain the status quo from the original Act. As a
point of comparison, while France enacted reforms in
2011 which included a confidentiality provision only
for domestic arbitration, this was not extended to in-
ternational arbitration. At least with respect to inter-
national arbitration, Switzerland has generally elected
to adopt the same approach.

Although confidentiality is still not expressly pro-
vided for in the PILA, parties which agree to a Swiss
seat of arbitration and that the arbitration should be
administered by SCAI do benefit from the confident
ality protections of Art. 44 of the Swiss Rules of In-
ternational Arbitration (the “Swiss Rules”), unless
otherwise agreed. This provision provides for broad,
if not all encompassing, confidentiality protections in
arbitral proceedings.’

Inall other cases, including ad hoc arbitration seated
in Switzerland not subject to the Swiss Rules, it is still
incumbent upon the parties to separately agree on
confidentiality by means of an express provision in
the arbitration agreement or in the context of the de-
termination of the applicable procedural law.

Since arbitration agreements act as independent con-
tracts, they can produce effects only between the con-
tracting parties (inter partes). Accordingly, third par-
ties are, on the one hand, not bound by the arbitration
agreement and on the other hand cannot rely thereon.
Although both Swiss case law and legal doctrine have
developed certain exceptions to this legal principle
(e.g., succession, assignment or other forms of trans-
fer, third-party beneficiary contracts, valid represen-
tation, etc.), the Swiss Parliament elected not to ex-
pressly account for these reforms in the revised Act.

as under certain circumstances all materials submitted
by another party in the framework. It applies tothe par-
ties, the arbitrators, the tribunal-appointed experts, the
secretary of the arbitral tribunal, the members of the
board of directors of the SCAI, the members of the
Court and the Secretariat, and the staff of theindividual
Chambers.
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5. Noteworthy Revisions to the Swiss Arbitration
Act

The most noteworthy changesand additions to the Act
are summarized below:

a. Clarification to the Scope of Application of
Chapter 12 of the PILA

Art. 176(1) of the PILA provides that Chapter 12 will
apply if at least one of the parties to a dispute has its
domicile or seat outside of Switzerland. For some
time it was unclear if the decisive factor was whether
the domicile or seat of the parties should be outside of
Switzerland (i) at the time of the conclusion of the ar-
bitration agreement or (ii) when the arbitration pro-
ceedings commenced.

In 2002, the Swiss Federal Tribunal ruled that the ap-
plication of Chapter 12 turns on the domicile or seat
of the parties at the time of commencement of the ar-
bitration.® This decision was (and remains) contro-
versial, in particular with respect to its application to
arbitration agreements between multiple parties. Two
examples illustrate the uncertainty stemming from
this decision.

In the first example, where there were three parties to
an arbitration agreement, two Swiss and one non-
Swiss, but only the two Swiss parties commenced ar-
bitration, under the Swiss Federal Tribunal’s decision,
that arbitration would be considered domestic.

In the second example, where an arbitration agree-
ment was entered into exclusively between Swiss
domiciled parties, but one party subsequently shifted
its domicile/seat outside of Switzerland (after entering
into the agreement but prior to the commencement of
arbitral proceedings), then those proceedings were
deemed international and thus governed by the PILA.

8  Decision 4P.54/2002 of July 24, 2002.

® Art.176(1), PILA (2021) (“The provisionsofthis chap-
ter apply to any arbitration if the seat of the arbitral
tribunal is in Switzerland and if, at the time when the
arbitrationagreement was entered into, at least one of
the parties had neither its domicile nor its habitual res-
idence nor its [corporate] seat in Switzerland.”).

10 With regard to the formal requirements for a valid arbi-
tration agreement, the new Art. 178(1) stipulates that
the arbitration clause should be in writing or by any

In concrete terms, in both situations this means that
the parties to an arbitration clause could not be fully
certain at the time of the execution of the arbitration
agreement whether a potential arbitration would be
governed by Swiss domestic arbitration law or by the
PILA.

With the revised Act, the Swiss Parliament has essen-
tially overturned this controversial ruling and pro-
vided that the domicile of the parties to the arbitration
agreement at the time of execution is decisive.® This
ensures that the applicable lex arbitri is fixed at the
time of the conclusion of the arbitration agreement.

Nevertheless, under the principle of party autonomy
and pursuant to Art. 176(2) of the PILA, parties may
still decide by express provision in the arbitration
agreement?0 that Chapter 12 should not apply and in-
stead agree on the application of the third part of the
Swiss CPC, regardless of the parties” domicile/seat.

b. English as an Admissible Language for Sub-
missions to the Swiss Federal Tribunal

One of the most noteworthy and most significant
changes coming into effect with the revised Act s that
arbitration-related submissions to the Swiss Federal
Tribunal may now be made exclusively in English.1!
Under the original Act, critical submissions including
annulment or set-aside petitions, were required to be
submitted in one of the four official languages of the
Swiss Confederation (French, German, Italian or Ro-
mansh).

The possibility to now make these submissions in
English can only serve to enhance Switzerland’s at-
tractiveness as an arbitral seat. Indeed, this revision
facilitates ease of access to the Swiss jurisdiction for
foreign users whose working language may differ
from the four official Swiss languages. This change

other means that can be evidenced by a text (“As re-
gardsitsform, an arbitrationagreement is valid if made
in writing or in any other form allowing it to be evi-
denced by atext.”). The new wording clarifies that all
forms of modern communication, e.g., emails, are valid
means to prove the existence of a valid arbitration
clause.

11 Challenges against arbitral awards rendered in Switzer-
land are submitted directly to the Swiss Federal Tribu-
nal.
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will also likely facilitate greater efficiencies for users
and practitioners alike.

For example, considering that the applicable time
limit to file challenges against arbitral awards is only
30 days,*? the ability to make such submissions in
English may represent a significant savings in terms
of time and costs for many Swiss arbitration users. In
this regard, it should be noted that the Swiss Federal
Tribunal will continue to issue its decisions in one of
the four official languages of Switzerland, evenwhere
party submissions are made in English.

Notwithstanding the positive nature of this change,
non-Swiss arbitration users may still have an interest
in making submissions in one of the official Swiss
languages, especially where clarity and form may be
important to the success of the petition.

C. Broader Access to Swiss State Court Assis-
tance

The original Act stipulated that an arbitral tribunal
seated in Switzerland may seek assistance from the
state court at the specific seat of the arbitral tribunal
to enforce provisional measures or to execute con-
servatory measures as well as in the taking of evi-
dence.’® Previously, arbitral tribunals seated outside
of Switzerland could not directly request assistance
from Swiss state courts but were required to apply for
the assistance of the Swiss courts through interna-
tional legal assistance frameworks such as mutual le-
gal assistance treaties.

The new provisions of the revised Act aim to make
assistance from Swiss courts more broadly available

2 See Art. 190(4), PILA (2021). Cf. Art. 191, PILA
(1987) together with Art. 77, Swiss Federal Tribunal
Act (2005).

13 See Arts. 183(2) and 184(2), PILA (1987).

14 See Art. 183(2), PILA (2021) (“If the party so ordered
does not comply therewith voluntarily, the arbitral tri-
bunal or a partymay requestthe assistance ofthe state
court. Such court shall apply its own law.”) and Art.
184(2), PILA (2021) (“Where the assistance of state au-
thoritiesis needed for taking evidence, the arbitral tri-
bunalor a party with the consent of the arbitral tribunal
may requesttheassistance ofthe courtattheseatof the
arbitral tribunal.”).

15 See Art. 185a, PILA (2021) (“(1) An arbitral tribunal
seated abroad or a party to foreign arbitral proceed-
ings may request the assistance ofthe state court atthe

to arbitral tribunals and parties seated outside of Swit-
zerland and the application process less burdensome.
In this respect, two major changes should be noted in
particular:

First, the revised Act extends the right of assistance
directly to the parties themselves.14 Functionally, this
means that parties are no longer beholden to arbitral
tribunals to request such assistance. The result is in-
creased party autonomy in arbitration proceedings.

Second, whereas under the original Act only arbitral
tribunals with a seat in Switzerland were entitled to
seek direct court assistance, the revised Act grants
both arbitral tribunals and parties to arbitral proceed-
ings seated outside of Switzerland the same right and
access to assistance from Swiss courts.*®> Jurisdiction
resides with the state court at the place where the in-
terim relief or conservatory measure is to be exe-
cuted.16

d. Codification of the Appointment Procedure

The Revised Act also provides a more comprehensive
regime addressing the appointment and replacement
of arbitrators. The Act now specifically provides for
a default procedureto be followed in the event that the
parties have not reached an agreement in this regard
and simultaneously strengthens its user-friendliness.

The newly revised Art. 179(1) of the PILA stipulates
that, unless otherwise agreed, the arbitral tribunal
shall be composed of three arbitrators and that each
party shall appoint one co-arbitrator.1” The presiding
arbitrator is then to be unanimously appointed by the
two co-arbitrators. Where the parties or the arbitrators

place where an interim or conservatory measure is to
be enforced. Article 183 paragraphs 2 and 3 apply mu-
tatis mutandis.

(2) An arbitral tribunal seated abroad or a party to a
foreign arbitral proceedings may, with the consent of
the arbitral tribunal, requestthe assistance ofthe state
court at theplacewherethe taking ofevidenceis totake
place. Article 184 paragraphs 2 and 3 apply mutatis
mutandis.”).

16 Seeid.

17" See Art.179(1), PILA (2021) (“The arbitrators shall be
appointed or replaced in accordance with the agree-
ment of the parties. In the absence of such an agree-
ment, the arbitral tribunal shall consist of three mem-
bers, whereby each party shall appoint one member.

CLEARY GOTTLIEB
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fail to comply with their duty to appoint the co-arbi-
trators or the presiding arbitrator within 30 days, the
Swiss state court —at the request of a party — shall take
the necessary steps to ensure the proper constitution
of the arbitral tribunal. Notably, pursuant to the
newly-introduced Art. 179(5) of the PILA (2021) the
Swiss state court may appoint all arbitrators in case of
a multi-party arbitration. In this way, the Swiss Par-
liament has bolstered the position of the state courts
in order to prevent a potential blockade by one of the
parties and thus to ensure the viability of the arbitra-
tion proceedings.

e. Appointment of Arbitrators by Swiss Courts
Where There Is No Specified Arbitral Seat

Pursuant to Art. 179(1) of the original PILA (1987),
arbitrators were to be appointed or replaced in accord-
ance with the procedure agreed by the parties in the
arbitration clause. In cases where the parties had not
specified a procedure in the arbitration agreement, the
Swiss state court at the seat of the arbitration ap-
pointed the arbitrators.*8

These original provisions of the Act did not specifi-
cally contemplate what should occur where the same
arbitration agreement does not designate an arbitral

The members shall unanimously appoint the presiding
arbitrator.”).

18 See Art. 179(2), PILA (1987).

19 Under the current and the revised Act, there are no re-
strictions as to who may act as an arbitrator as long as
he or she is independent and impartial. However, the
revised Actincludes theobligationthatany personwho
is nominated toact asanarbitrator mustdiscloseimme-
diately any facts that could raise doubts regarding
his/her independence or impartiality. This obligation
exists throughout the entirety of the arbitral proceed-
ings. See Art. 179(6), PILA (2021) (“person asked to
take the office of an arbitrator must immediately dis-
close any circumstances that might raise reasonable
doubts as to his or her independence or impartiality.
This duty continues throughout the proceedings.”).

The newly introduced Art. 180a, PILA (2021) stipulates
the procedure for challenging a member of the arbitral
tribunalunlessthe parties have agreed otherwise. (“(1)
Unlessthe parties haveagreed otherwise and ifthe ar-
bitration proceedings havenot yet been concluded, the
request for challenge must be submitted in writing and
with reasons to the challenged member of the arbitral
tribunal within 30 days since the requesting party be-

seat (including instances where the parties only agree
that the arbitration will take place in Switzerland,
more generally). In this case, Art. 176(3) of the orig-
inal PILA applied, whereby the arbitrators (who were
yet to be appointed) were supposed to determine the
seat of the arbitral tribunal. This “vicious circle” has
now been addressed in the revised Act.

To ensure Chapter 12 will also apply to “incomplete
arbitration agreements” — meaning instances where
the parties have not agreed on (i) a procedure for the
appointment of arbitrators or (ii) the arbitral seat — the
Swiss state court which is seized first will be compe-
tent to appoint the arbitrators.1®

This revision renders Switzerland an even more arbi-
tration-friendly jurisdiction. It also underscores the
importance for parties to carefully construct their ar-
bitration agreements in order to retain full autonomy
over critical procedural processes such as the appoint-
ment of arbitrators.

f. Revocation of Arbitral Awards

Challenges to arbitral awards issued in Switzerland
are decided directly by the Swiss Federal Tribunal as
an immediate single instance, and arbitral awards can
be set aside only on very limited grounds.2® This is

came aware or could be aware in the exercise of rea-
sonable diligence ofthe ground for challenge, and must
be communicated to the other members of the arbitral
tribunal within the same time limit.

(2) The requesting party may, within 30 days of filing
the request for challenge with thearbitral tribunal, sub-
mit the challenge to the state court. The decision of the
state courtshall befinal.

(3) Unlessthe parties have agreed otherwise, the arbi-
tral tribunal may continue the arbitration during the
challenge procedure and make an award without ex-
cluding the challenged member.”).

20 Under the original Act, only very limited grounds for
annulment were codified in Art. 190(2), PILA (1987):

“The award mayonly be annulled:

a) ifthe sole arbitrator was not properly appointed or
if the arbitral tribunal was not properly constituted;

b) if the arbitral tribunalwrongly accepted or declined
jurisdiction;
c) if the arbitral tribunal's decision went beyond the

claims submitted to it, or failed to decide one of the
items ofthe claim;
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consistent with international best practice, the UN-
CITRAL Model Law (which, as mentioned, notably
plays no direct role otherwise in the revised Act), and
the New York Convention on the Recognition and En-
forcement of Foreign Arbitral Awards.

The revised Swiss Arbitration Act now also recog-
nizes grounds (separate from the grounds for setting
aside an award) for the revocation of arbitral awards
and thereby codifies longstanding case law of the
Swiss Federal Tribunal in this respect.

Pursuant to the newly-introduced Art. 190a(2) of the
PILA, the parties may seek the revocation of an arbi-
tral award for the following reasons: (i) the award was
influenced by criminal offences; (ii) new significant
evidence is discovered after the arbitral award was is-
sued; or (iii) an arbitrator was not impartial and inde-
pendent and this was discovered only after the issu-
ance of the award despite proper diligence of the
party.2t An action for revocation must be filed within
90 days from the discovery of the grounds for the rev-
ocation and in any event no later than ten years after
the award became final and binding.??

Practitioners should also take particular note of the
fact that the revised Act now also clarifies that arbitral
awards can be challenged regardless of the amount in

d) if the principle of equal treatment of the parties or
the right ofthe partiesto be heard wasviolated;

e) ifthe awardisincompatiblewith publicpolicy.”

2L See Art. 190a(1), PILA (2021) (“A party may request
the revocationofan award if

a.itsubsequently discovers significantfacts or decisive
evidence thatcould nothave beensubmittedin the ear-
lier proceedings despite due diligence; facts and evi-
dence which arose after the arbitral award was made
are excluded;

b. criminal proceedings have established that the arbi-
tral award was influenced by a crime or a misdemean-
our to the detriment of the party concerned; a convic-
tion by a criminal courtis not required; ifcriminal pro-
ceedingsarenot possible, proof may be providedinan-
other manner;

c. a ground for challenge in accordance with Article
180 paragraph 1 letter ¢ was, despite due diligence,
only discovered after the conclusion of the arbitration
proceedingsandno other legal remedyis available.”).

22 See Art. 190a(2), PILA (2021) (“The request for revo-
cation must be filed within 90 days of discovery of the
ground for revocation. The right to revocation expires

dispute.2® This change, together with the ability of
parties to submit annulment or set aside petitions in
English, may result in an increase in the amount of
annulment proceedings brought before the Swiss Fed-
eral Tribunal.

However, pursuant to Art. 192(1) of the revised Act
as in the original Act, the parties to an arbitration pro-
ceeding —where no party is domiciled/seated in Swit-
zerland — may agree to fully or partially exclude
means of recourse against arbitral awards.24 Such an
exclusion agreement must be in the form specified in
Art. 178(1) of the PILA (2021) and may be included
in the arbitration agreement or in a subsequent agree-
ment.25 The revised Act thereby maintains the exclu-
sion possibility and mechanism of the original Act,
and which has been the subject of extensive and con-
troversial debate in other leading arbitral jurisdic-
tions’ reform efforts (e.g., France, Belgium and Swe-
den), while adding statutory clarity to the form re-
quirements for a valid such exclusion.

g. Request for “Correction”, “Interpretation,” or
“Amendment” of the Award

The revised Act also codifies other post-award reme-
dies which have been acknowledged in the jurispru-

10 years after the awards comes into force, except in
the case ofparagraph1 letterb.”).

28 See Art. 191, PILA (2021), together with Art. 77, Swiss
Federal Tribunal Act (2005) (“Irrespective ofthe value
in dispute, an appeal in civil matters may be brought
forward against arbitral awards”). Underthe original
Act, it was disputed whether Art. 74 of the Swiss Fed-
eral Tribunal Act (2005) applied and thus whether a
threshold amount in dispute of 30,000 Swiss francs
must be met.

24 Parties may not agree to exclude revocation proceed-
ings under Art. 190a(1)(b) (where revocation is re-
quested whenit is established by criminal proceedings
—orotherproof—thatthe arbitral award was influenced
by acrime).

%5 See Art. 192(1), PILA (2021) (“Where none ofthe par-
ties has its domicile, its habitual residence or its [cor-
porate] seat in Switzerland, they may, by a statementin
the arbitration agreement orin asubsequent agreement
fully or partiallyexclude means of recourse against ar-
bitral awards; revocation pursuant to Article 190a par-
agraph1 letter b cannot bewaived. The statement must
be inthe formspecifiedin Article 178 paragraph 1.”).
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dence of the Swiss Federal Tribunal, such as: (i) re-
guests for correction, (ii) requests for interpretation,
and (iii) requests for amendment of arbitral awards.26

The “request for correction” permits the correction of
formal errors by the arbitral tribunal; however these
are limited to mathematical and typographical er-
rors.2” It does not authorize the arbitral tribunal to
reach the substance of the award.

The “request for interpretation” allows for the arbitral
tribunal to explain or clarify certain passages of the
award. %8

With a “request for amendment” the parties may seek
a supplementary award on claims that had been
brought before the arbitral tribunal during the pro-
ceedings which were mistakenly omitted from or not
clearly decided on in the award.?°

For parties, it is important to keep in mind that these
three categories of requests must be submitted within
30 days of the notification of the award.3® These rem-
edies do not impact on the 30-day time limit for filing
annulment or set aside petitions against an arbitral
award.

h. Waiver of Procedural Objections

Finally, the revised Act helpfully codifies the obliga-
tion of parties to object immediately whenever a pro-
ceduralerror has occurred, consistent with existing ju-
risprudence of the Swiss Federal Tribunal.3!

A party’s failure to comply with this obligation leads
to a waiver of its right to assert the procedural error
later in the course of the proceedings or its right to
annulment or setting aside of the award on the same
grounds. On the one hand, this prevents the parties
from exploiting a procedural error for purely tactical

% See Art. 189a(1), PILA (2021) (“Unless the parties
have agreed otherwise, either party may apply to the
arbitral tribunal, within 30 days of the issuing of the
award, to correct any typographical and arithmetical
error in theaward, toexplain certain partsofthe award
or to issue an additional award on claims that have
been asserted in the course of the arbitration but not
included in the award. Within the same period oftime,
the arbitral tribunal may correct, explain or amend the
award on itsown initiative.”). The parties remain free
to exclude the availability of such post-award petitions
by express agreement.

27 Seeid.

reasons, especially when a decision is rendered
against them. On the other hand, it urges the parties
to exercise greater diligence and caution during the
proceedings.

6. Summary and Conclusion

It is important for arbitration practitioners and users
to become familiar with the new features of the re-
vised Swiss Arbitration Act.

The 2021 revisions to the Act strengthen Switzer-
land’s position as one of the leading arbitration juris-
dictions while at the same time increasing its accessi
bility and user-friendliness for non-Swiss parties. In-
deed, the possibility to make submissions in English
to the Swiss Federal Tribunal will simplify annulment
and setting aside procedures for many non-Swiss us-
ers and practitioners. Likewise, the express codifica-
tion of correction, interpretation, and amendment pro-
cedures and the extension of access to Swiss state
court assistance to parties and arbitral tribunals seated
outside of Switzerland are welcome changes.

Ultimately, the 2021 revisions to the Swiss Arbitra-
tion Act representacarefulbalancing act by the Swiss
Parliament. While the revised Act attempts to address
some important trends and developments in national
arbitration law that have arisen since 1987, it con-
sciously left other issues open. Thus, the revisions
acknow ledged the need for more legal clarity on cer-
tain issues while, at the same time, avoided overbur-
dening or overcomplicating the PILA as a whole.

28 Seeid.
2 Seeid.

% Seeid. In addition, the arbitral tribunal is entitled to
correct, interpret, or amend the arbitral award sua
sponte, even without a request from the parties. In so
doing, it must observethe same 30-day period.

31 See Art. 182(4), PILA (2021) (‘A party which continues
the arbitration proceedings without promptly giving
notice ofa violation ofthe procedural rules whichit has
detected or could have detected with reasonable dili-
gence, may notclaimsuchviolation later.”).
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ALERT MEMORANDUM

In the end, the revised Act appears to have success-
fully preserved flexibility and the fundamental princi-
ple of party autonomy, both central tenets of the orig-
inal Act.
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