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ALERT MEMORANDUM  

Benelux FDI: Luxembourg FDI 
Screening Regime Enters Into Force 

September 5, 2023 

Investments in Luxembourg entities closed after 

September 1, 2023—including those signed beforehand—

will need to factor in potential FDI filings in the Grand 

Duchy.  The Luxembourg FDI law establishes a 

mandatory screening system for non-EEA investments 

made on a lasting basis in legal entities incorporated in 

Luxembourg and carrying out critical activities.  

Luxembourg follows in the footsteps of its Benelux 

counterparts that introduced new FDI regimes in the past 

two months.1 

The FDI Law 

The FDI Law applies to investments made by a non-EEA investor in a 

legal entity incorporated in Luxembourg that is active in any of the 

following “critical areas”:2 

 

 
1  See: “Dutch Foreign Direct Investment Screening Regime Enters Into Force” (Cleary Gottlieb, July 4, 2023); “FDI 

Screening Mechanism Now Active in Belgium” (Cleary Gottlieb, July 13, 2023).  
2  The FDI Law also includes “linked activities” likely to  (i) allow access to sensitive information directly related to 

critical activities, whether in Luxembourg or not, or (ii) allow access to premises where critical activities are carried 

out, whether the premises are located in Luxembourg or not.   

If you have any questions concerning 

this memorandum, please reach out to 

your regular firm contact or the 

following authors 

B RUS S E LS  

Francois-Charles Laprévote 

+32 22872184  

fclaprevote@cgsh.com  

Vladimir Novak 

+32 22872173 

vnovak@cgsh.com  

Fynn Dewald 

+32 2 287 2050 

fdewald@cgsh.com  

Thomas Harbor 

+32 2 287 2204 

tharbor@cgsh.com  

 

https://www.clearygottlieb.com/-/media/files/alert-memos-2023/dutch-foreign-direct-investment-screening-regime-enters-into-effect.pdf
https://www.clearygottlieb.com/-/media/files/alert-memos-2023/fdi-screening-mechanism-now-active-in-belgium.pdf
https://www.clearygottlieb.com/-/media/files/alert-memos-2023/fdi-screening-mechanism-now-active-in-belgium.pdf
mailto:fclaprevote@cgsh.com
mailto:vnovak@cgsh.com
mailto:fdewald@cgsh.com
mailto:tharbor@cgsh.com


AL E RT  ME MO RA ND U M  

 2 

Table: Critical activities as per Article 2 of the FDI Law: 

Sector Critical Activities  

Dual-use goods within the meaning of Article 2 (1) of 

Council Regulation (EC) No 428/2009 of 5 May 2009 setting 

up a Community regime for the control of exports, transfer, 

brokering and transit of dual-use items 

• Development 

• Exploitation 

• Trade 

Energy  • Production and distribution of electricity 

• Conditioning and distribution of gas  

• Storage and trade of oil as well  

• Quantum and nuclear technologies 

Transport  • Land 

• Water 

• Air transport 

Water  • Water collection, treatment and distribution 

• Wastewater collection and treatment 

• Waste collection, treatment, and disposal 

Health  • Healthcare-related activities and medical analysis 

laboratories  

• Nanotechnologies  

• Biotechnologies 

Communications  • Wire and wireless telecommunications 

• Satellite telecommunications 

• Postal and courier services 

Data processing or storage  • Computer facilities for data processing 

• Hosting information services and internet portals 

• Technologies concerning artificial intelligence 

• Semiconductors, cybersecurity 

Aerospace  • Space operations  

• Exploitation of space resources 

Defense  • Activities related to national defense 

• Production and trade of weapons, munitions, 

powder and explosive substances for military 

purposes or war materials 

Financial  • Central bank activities 

• Infrastructures and exchange payment  

• Settlement systems for financial instruments 

Media • Publishing 

• Audiovisual  

• Broadcasting  

 

The FDI Law does not introduce any value-based 

thresholds or de minimis exceptions.  
Investments Covered 

The FDI Law covers investments by non-EEA persons 

allowing the investor to effectively participate in the 

“control” of a Luxembourg incorporated entity 
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carrying out a critical activity.  This includes joint 

acquisitions or investments through third parties, 

provided that the investment creates a long-lasting link 

with the Luxembourg entity.  The FDI Law defines 

“control” as one or more of the following: 

— holding directly or indirectly at least 25% of the 

share capital in the Luxembourg entity; 

— holding a majority of the voting rights in a 

Luxembourg entity; 

— to be a direct or indirect shareholder of a 

Luxembourg entity and having the right to appoint 

or remove the majority of the members of the 

administrative, management or supervisory body 

of that entity; or  

— to be a shareholder or partner of a Luxembourg 

entity and to control, by means of agreements 

among shareholders or partners of the 

Luxembourg entity, the majority of voting rights 

in that entity. 

The FDI Law explicitly excludes from its scope 

“portfolio investments” which do not meet the above 

thresholds, defined as “acquisition[s] of securities 

made with the intention of making a financial 

investment, without acquiring control of the 

Luxembourg entity”.  

Notification and Review  

Mandatory ex ante notifications.  Reportable 

transactions are subject to a mandatory pre-closing 

notification by the foreign investor to the Luxembourg 

Ministry of Economy (“MoE”).  Notifications need to 

be made before the implementation of an investment.  

It is not entirely clear whether the standstill obligation 

applies during a Phase I review or is only triggered 

upon a Phase II review being opened; pending further 

guidance from the authority, it may be prudent not to 

close an investment pending clearance or receipt of an 

explicit confirmation from the authority.   

Notifications require information about the transaction 

structure and timing, the foreign investors’ ultimate 

beneficial owners, the value and financing of the 

investment, the products, services and commercial 

operations of the foreign investor and the Luxembourg 

entity, as well as the countries in which they carry out 

their commercial operations.   

Review timeline.  Phase I review is triggered once the 

MoE confirms that the filing is complete and lasts 2 

months, subject to ‘stop-the-clocks’ in case of RFIs. 

Within the MoE, the notifications are reviewed by an 

inter-ministerial committee, supported by a group of 

experts.  Based on their recommendation, the MoE and 

the Ministry of Finance (“MoF”) decide jointly 

whether to subject a foreign investment to a screening 

procedure i.e., a Phase II review.  Phase II lasts 

additional 2 months, subject to ‘stop-the-clocks’ in 

case of RFIs.  

Substantive review.  The FDI Law sets out a number 

of factors to be taken into account in determining 

whether the FDI is capable of affecting Luxembourg’s 

national security or public order, notably impact on: 

— critical infrastructure or their continued operations;  

— supply of essential inputs including raw materials 

and food safety;  

— access to, or the ability to control sensitive 

information; and  

— the freedom and pluralism of the media.   

The investor risk criteria focus on whether the foreign 

investor (i) is directly or indirectly controlled by a 

third country public entity, (ii)  has already participated 

in activities capable of affecting national security or 

public order in another EU Member State, or (iii) is 

likely to engage in criminal activities. 

Decisions and Sanctions  

Decisions.  Any decision on the approval or 

prohibition of a foreign investment is adopted by the 

MoE and MoF based on the opinion of the inter-

ministerial committee.  Decisions may be subject to 

one or more conditions.   

Sanctions.  Failure to file or closing without approval 

may be subject to a potential unwinding or 

modification order, while failure to implement 

prescribed conditions could result in the revocation of 
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the authorization and an unwinding or modification 

order.  In addition, the authorities could impose 

administrative fines of up to €1 million for individuals 

and up to €5 million for companies.   

International Perspective  

Luxembourg is the last Benelux country to introduce a 

mandatory foreign direct investment regime, following 

the Dutch and Belgium counterparts doing so in the 

past two months.  Luxemburg is the 21st EU Member 

State to join the EU FDI control framework, while 

Estonia, Croatia, Greece, Ireland, Sweden, and 

Bulgaria are expected to do so in due course.   

… 

CLEARY GOTTLIEB 


