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ALERT MEMORANDUM

Non-possessory pledge over movable
assets

Pursuant to a decree-law adopted in 2016, claims
(whether owed to banks or other creditors) may be
secured by way of a non-possessory pledge over the
pledgor’s movable assets, whether existing at the
time the Floating Pledge is granted or acquired in the
future. The assets comprising the collateral may be
identified by reference to categories (as opposed to
being individually identified) or aggregate values,
and the Floating Pledge can extend to further-
acquired assets in those categories. Registered
movable assets (such as motor vehicles) are excluded
from the collateral, however. It remains unclear?
whether IP rights and share interests (particularly in
limited liability companies (societa a responsabilita
limitata) can be encumbered by the Floating Pledge.

The Floating Pledge may secure existing as well as
future claims, provided that a maximum secured
amount is specified in the documentation.

Unless prohibited by agreement, until enforcement
of the Floating Pledge, the pledgor has the right to
continue using or disposing of the collateral in the
ordinary course of its business. In the event of a
disposal, the Floating Pledge extends to the proceeds
or products of such disposal.

Creation of the Floating Pledge requires an
agreement in writing, indicating, among other things,
the identity of the pledgor, the debtor and the
creditor.®

Perfection of the Floating Pledge requires
registration with the Register. Registration may last
up to 10 years but may be renewed.

When the Floating Pledge becomes enforceable,
secured creditors may, among other things, (a)

! Decree-lawNo. 59 of May 3,2016, as amended.
2 In thisrespect, on theone hand certain
commentators, prior to the latest 1 IRS implementing
regulations, have argued that these should be excluded
from the collateral as security thereonis subjectto
separate, specific registration requirements; on the other
hand, the Treasury’s regulation dated May 2021, which
established the Register (subject tothe then missing I IRS
implementing regulations), in identifying the contents of
the registration petition, makes express reference to IP
rights, as well as to “shares or participations”.

dispose of the collateral through a competitive sales
process run by an intermediary appointed by the
parties (or, in case of disagreement, the court) and
apply the proceeds as recovery (and pay any excess
amount to the debtor) or (b) foreclose on the
collateral up to the secured amount.

Finally, the secured creditor may also enforce the
Floating Pledge pending bankruptcy liquidation
proceedings (liquidazione giudiziale) once its claims
have been admitted in the proceedings as secured
claims.*
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8 Based onthe letter of thedecree, it is unclear
how creditors needto be identified in connection with
syndicated financings.

4 On the contrary, the decree does not seemto
allowenforcementof the Floating Pledge pending other
insolvency orrestructuring proceedings (such as
concordato preventivo, a Court-supervised composition
with creditors similarto US Chapter 11 proceedings).
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