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e A transaction generally should not be announced before the
special committee has done any work.

e Management and directors should avoid statements about a
personal vision, mission or dream for the company—al-
though the court’s view as to whether such statements
indicate motivation based on “personal interests” will no
doubt depend on the specific language used and the overall

factual context.

e Management and directors should understand that comments
they make to a counterparty during a sale process, purport-
edly “off the record,” are likely to come to light in the event

of litigation and could have serious negative consequences.

ENDNOTES:

1Roofers Local 149 Pension Fund (derivatively on behalf of
Nominal Defendant F&G Annuities & Life, Inc.) v. Fidelity National
Financial, Inc., C.A. 2024-0562-LWW (Del. Ch. May 9, 2025).

2Wei et al v. Levinson et al, C.A. 2023-0521-KSJM (Del. Ch.
June 3, 2025).

3DGCL § 144 (enacted March 25, 2025, and effective to acts
taken before or after enactment, but not applicable to litigation filed
on or before February 17, 2025).

4For example, the Committee concluded that, given a recent
increase in the price of F&G’s common stock, it would be most
beneficial for F&G to raise equity capital, and that the issuance of
mandatory convertible preferred equity in particular would mini-
mize dilution. The Committee also concluded that focusing on a
private transaction with Fidelity would be preferable to a public of-
fering because, based on the financial advisor’s advice, hedge funds
likely would be unwilling to participate in a public deal given the
low levels of publicly traded F&G stock, and a transaction with Fi-
delity would allow for a quick process, which was important given
the volatility of F&G’s stock price.

5The CEO was promised a $3.4 million executive bonus; $8
million of Amazon restricted stock units (“RSUs”); and stock ap-
preciation rights (“SARs”) equivalent to 1.5% of Zoox’s fully
diluted share capital. The CTO owned a significant amount of com-
mon stock, but also was promised $5 million of Amazon RSUs and
SARs equivalent to 1.5% of Zoox’s fully diluted share capital. The
court found it reasonably conceivable that these benefits were mate-
rial to the CEO and the CTO, whose annual salaries at Zoox were
$800,000 and $300,000, respectively. In addition, the Management
Directors “had every expectation of continuing [as CEO and CTO]
post-closing.” Unlike other bidders in the sale process, Amazon
proposed that Zoox would be run as an independent subsidiary,
rather than being merged into a subsidiary that already had a CEO
and a CTO.

SThe preference was not fully covered because part of the
funding for the employee-retention Bonus Plan would come from
proceeds that would have gone to the Preferred Stock holders.

7Other cases in which the court has applied entire fairness but
dismissed claims at the pleading stage, notwithstanding a finding
that the transaction process may have been flawed (in some cases,
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seriously flawed) include: Skillsoft Stockholders Litig. (Mar. 27,
2025); Trade Desk, Inc. Deriv. Litig. (Feb. 14, 2025); Hennessy
Capital Acquisition Corp. Stockholder Litig. (Feb. 7, 2025); BGC
Partners (2022, affirmed by the Delaware Supreme Court 2023);
Hsu Living Trust v. Oak Hill (2020); and ACP Master v. Sprint/
Clearwater (2017).

8Jacobs et al v. Akademos, Inc. et al, C.A. 2021-0346 (Del.
July 14, 2025). In Jacobs, the Supreme Court noted that, in the de-
cision below, the Court of Chancery had stated that, in this case,
“the fair price evidence [was] sufficiently strong to carry the day
without any inquiry into fair dealing.” The Supreme Court wrote:
“Our Court has not gone so far.” The Supreme Court stated that
entire fairness requires “a unitary analysis, and both fair dealing
and fair price must be scrutinized by the [court].” The Supreme
Court was satisfied that, notwithstanding the Court of Chancery’s
comment, it actually had considered both price and process in Ja-
cobs—that is, it had viewed price as the “paramount consideration,”
but had viewed “the evidence as a whole,” including evidence of
fair dealing.
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In designing the earnout structure, parties should anticipate
how expectation damages would be determined by a court using a

discounted, probability-weighted mathematical method.’

On June 11, 2025, the Delaware Court of Chancery established
an important framework for how courts may approach the calcula-
tion of earnout damages in pharma milestone disputes in its most
recent decision in Shareholder Representative Services LLC v.
Alexion Pharmaceuticals, Inc.2 In an earlier opinion (the “Septem-
ber Opinion”), the Court found that a buyer, Alexion, was liable for
breach of contract for its failure to use commercially reasonable ef-
forts to achieve milestones for which future earnout payments may
have become due to the selling securityholders of Syntimmune,
Inc.® The June 11 opinion adopted a probability-based mathemati-
cal framework to determine the amount of damages owed and it
provides a number of important takeaways:

1.  Expected value damages are recoverable for breached
earnout obligations.
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2. Internal buyer assessments can be used as primary evi-
dence of milestone probabilities.

3. Different discount rates apply based on risk characteristics
of milestone types.

4. Sequential dependencies can create compounding effects
in damages calculations.

Background of the Dispute
The Transaction Structure

The dispute arose from Alexion’s September 2018 acquisition
of Syntimmune, Inc., a biotechnology company developing a
monoclonal antibody treatment, ALXN1830, for treating rare
diseases.

The acquisition provided for a $400 million upfront payment
plus $800 million in earnout payments tied to the following eight

specific drug development lifecycle milestones:

e Milestone 1: $130 million for completion of successful Phase
1 Clinical Trial (already achieved and paid);

e Milestone 2: $120 million for first dosing in Pivotal Clinical
Trial (first indication);

e Milestone 3: $120 million for first dosing in Pivotal Clinical
Trial (second indication);

e Milestone 4: $150 million for FDA regulatory approval (first
indication);

o Milestone 5: $150 million for FDA regulatory approval
(second indication);

e Milestone 6: $25 million for EMA regulatory approval (first

indication);

e Milestone 7: $25 million for EMA regulatory approval
(second indication); and

o Milestone 8: $80 million for net sales across all indications
exceeding $1 billion in a fiscal year.4

Development Challenges and Strategic Shifts

ALXN1830 initially focused on treating pemphigus vulgaris
(“PV”), generalized myasthenia gravis (“gMG”), and warm autoim-
mune haemolytic anaemia (“WAIHA”) indications.® However, the
program faced significant obstacles including contaminated drug

supply, adverse patient reactions requiring trial pauses, and
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COVID-19 impacts that halted trials while competitors continued

advancing.6

The strategic landscape changed significantly in July 2021 when
AstraZeneca acquired Alexion. The new parent company launched
a portfolio review seeking $500 million in recurring synergies. In
this cost-cutting environment, Alexion deprioritized the gMG and
WAIHA programs in favor of thyroid eye disease (“TED”) and
chronic antibody-mediated rejection (“cAMR”) indications where

it could potentially be first to market.”

Decision to Terminate Programs

Despite receiving promising HV-108 study data in September
2021 and an outside consultant’s November conclusion that the
data supported resuming studies, Alexion made the decision to
terminate the ALXN1830 program entirely on December 14, 2021 8
The September Opinion concluded that this termination breached
Alexion’s efforts obligation, finding that “the preponderance of the
evidence supports the conclusion that the decision was influenced,
motivated by, or driven by AstraZeneca’s pursuit of merger

synergies.”®
The Court’'s Damages Methodology

Following the liability determination, the court held that the
selling securityholders’ injury is best understood as the lost expected
value of each milestone, calculated by comparing values before and
after Alexion’s breach of its efforts obligation.!® The court set out
to determine the amount of the lost expected value, using a four-
step process outlined below.

1. Selecting the Probability Data

The court evaluated four distinct sources of estimated prob-

abilities for achieving the milestones:

o Target-Side Analysis: Shortly after Alexion acquired Syn-
timmune, Syntimmune’s largest former stockholder Apple
Tree Partners (“ATP”) valued its right to future distributions
from Milestones 2 through 8 based on the milestone amounts
and probabilities of achievements. ATP estimated the mile-
stone probabilities based on discussions with management
and considering the current status of clinical trials, as well as

observed clinical trial success rates.?

o Buyer’s Pre-Clinical Trial Prediction: Shortly before
Alexion’s breach of its efforts covenant, Alexion produced a
set of internal predictions of clinical and regulatory success,
set by those with detailed knowledge of the ALXN1830

program and untainted by a desire to terminate the program.12
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However, these predictions were made without the benefit of
data received from Phase 1 trial.

e Buyer’s Post- Clinical Trial Prediction: Following the
Phase 1 trial, Alexion reduced the probabilities of successful
Phase 2 study and overall probability of technical and regula-
tory success at a time it already determined to terminate
ALXN1830.1

e Expert’s Database Analysis: An expert witness offered
calculations based on his open-source database “of experi-
mental medicines and their likelihood of being approved”
called the Clinical Drug Experience Knowledgebase
(“CDEK”).
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After weighing the credibility and reliability of these predic-
tions, the court acknowledged that none of these four sources is
perfect, but buyer’s pre-clinical trial prediction (“Pre-HV-108

Data”) was the strongest evidence. '

2. Defining Probability Inquiries

The Pre-HV-108 Data assigned a probability of success for
Phase 2 trial and a probability for FDA approval for each of the two
indications, TED and cAMR, as we illustrate below. Relying on

probability data adduced at trial, the Court calculated each Mile-

stone’s probability of success as follows.'5

Milestones

Probability Inquiry

Probabilistic Calculation

Milestone 2: $120 million for first dosing in
Pivotal Clinical Trial for the first indication

What is the probability that either TED or cAMR
achieves a first dosing in a PCT?

P(PCT1ep U PCTcamr) = 0.715

Milestone 3: $120 million for first dosing in
Pivotal Clinical Trial for the second
indication

What is the probability that both TED and cAMR
achieve a first dosing in a PCT?

Milestone 4: $150 million for FDA
regulatory approval for the first indication

What is the probability that either TED or cAMR
obtains FDA approval?

P(FDAtep U FDA amr) = 0.538

Milestone 5: $150 million for FDA
regulatory approval for the second indication

What is the probability that hoth TED and cAMR
obtain FDA approval?

P(FDA1gp N FDAamg) = 0.102

Milestone 6: $25 million for EMA and
country-specific regulatory approval for the
first indication

What is the probability that either TED or cAMR
obtains the requisite European approvals?

P(EATED V] EACAMR) =0.295

Milestone 7: $25 million for EMA and
country-specific regulatory approval for the

What is the probability that both TED and cAMR
obtain the requisite European approvals?

P(EATED n EAcAMR) =0.0256

second indication

It is worth noting that, for purposes of Milestone 6 and Milestone
7, while the Pre-HV-108 Data did not assign any probability ap-
proval for EMA or country-specific regulatory approvals, the court
assumed that EMA approval will be obtained as long as FDA ap-
proval is received (i.e., 100% probability of getting EMA approval
once the FDA approval is obtained), and that after that, the country-
specific approval would be “likely” to be obtained (i.e., a 50.1%
probability).16

With respect to Milestone 8 (based on $1 billion in net sales in a
fiscal year across all indications), the court relied on Alexion’s 2021
model in which it expected the indications’ combined revenues to
surpass $1 billion in five years, including $1.35 billion peak annual
sale. The court therefore viewed the achievement of Milestone 8 as
“likely” (i.e., a 50.1% probability) and multiplied the probability
for Milestone 5 by 50.1% to arrive at the probability of achieving
Milestone 8 of 0.0511.17

3. Calculating Expected Milestone Payments

Following the calculation of each milestone’s probability, the
court multiplied the full amount of each milestone payment by its
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corresponding probability to determine the “expected” milestone
payment.'8

4. Discounting to Present Value

The court then discounted each expected milestone payment to
its present value at the time of Alexion’s breach to put the security-
holders of Syntimmune in the same economic position they would
have been in absent a breach.

e Number of Periods: In determining the number of years im-
plicit in the present valuation calculation, the court relied on
an internal Alexion presentation deck, which laid out the
timeline for achieving Milestones 2 through 5 and extrapo-
lated the timing of Milestones 6 and 7.1 For Milestone 8, the
court relied on Alexion’s internal projection of the peak sale
year of 2036.20

e Discount Rates for Milestones 2-7: In determining the an-
nual discount rate, the court concluded that, for Milestones 2
through 7, the discount rate is the risk-free rate plus Alexion’s
credit risk premium, which is equivalent to 3.58%, the
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Moody’s Seasoned Baa Corporate Bond Yield as of January
2022 (the time of the brea(:h).21 The court held that the rate
should not be further adjusted for issuer-specific risks
because such risks were already fully taken into account in
the probability analysis above.?

o Discount Rate for Milestone 8: The court held that the net
sales metric carries additional issuer-specific risk and requires
an additional risk premium.?3 Accordingly, the court adopted
Alexion’s weighted average cost of capital of 9% from 2018

as the discount rate for Milestone 8.24

By totaling the present value of all expected milestone payments
described above, the Court calculated the aggregate pre-interest
expectation damages for Alexion’s breach of its efforts covenant to
be $180,944,915.32.25

Buyer’s Strategic Playbook: Minimizing Expected Value
Exposure

1. Tactically Allocate Earnout Value Across Development
Cycle

The Syntimmune structure created sequential dependencies
where later milestones depend on earlier ones. As shown in the table
above, the probability of achieving the later milestones decreases
significantly. A buyer can minimize overall expected value through
thoughtful design of each milestone and the sequencing of the
milestones relative to each other, and by allocating a higher propor-
tion of value to later milestones, since the probability of achieving
those milestones will typically be much smaller.

2. Leverage Discount Rate Differentials

The court applied dramatically different discount rates based on
risk characteristics:

o Development/Regulatory Milestones: 3.58%; and
e Financial Performance Milestones: 9%.

To illustrate the significance of the different discount rates used,
Milestone 2 has an expected value of $85.8M and a present value of
$75.5M, a mere 12% discount after applying the 3.58% discount
rate, while Milestone 8 has an expected value of $4.1M and a pre-
sent value of $1.1M, a whopping 73% discount after applying the

9% discount rate.28

A buyer may therefore favor earnouts with higher proportions of
financial performance milestones (e.g., sales targets and profitability

metrics).
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3. Incorporate Additional Regulatory Requirements

In this case, Milestones 6 and 7 required additional
reimbursement/pricing approvals in three of five European coun-
tries, adding regulatory complexity that reduced probability
estimates. In defining a regulatory milestone, adding more condi-
tions can have a significant probabilistic impact on the amount of
potential expectation damages.

4. Importance of Contemporaneous Records

A buyer’s contemporaneous records on a “clear day” speaking
to the probability of achieving milestones will have persuasive
value in later disputes. The Court ultimately adopted a version of

such records as the most reliable source of probability.

The Court’s present-value calculations show that extended
timelines reduce damages exposure. If a buyer documents realistic
but extended development timelines, each additional year of delay

would reduce present value through compounding discount effects.

Seller’s Strategic Playbook: Maximizing Expected Value
Protection

1. Front-Load High-Value, High-Probability Milestones

Milestone 1 ($130 million) was achieved and paid, demonstrat-
ing the value of front-loading significant payments at earlier, higher-
probability stages. Any probability analysis along the lines adopted
by the Court in this case is likely to establish higher probabilities
for earlier-in-time milestones.

A seller should therefore seek to concentrate larger payments in
early-stage, high-probability milestones to secure value before
program risks elevate.

2. Favor Development/Regulatory Milestones Over
Financial Metrics

The Court’s discount rate methodology heavily favors develop-
ment and regulatory milestones, which were assigned a lower
3.58% discount rate, over the financial milestone, which has a
higher 9% discount rate.

Sellers should structure earnouts with emphasis on development
and regulatory milestones rather than sales-based metrics to

preserve more present value in damages calculations.

3. Create Multiple Indication Pathways

The Syntimmune structure included separate milestones for the
first and second indications (M2/M3 for dosing, M4/M5 for FDA
approval, M6/M7 for EMA approval), creating multiple pathways
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to value realization. This diversification strategy increases overall
expected value by providing alternative success routes.

4. Break Out Larger Milestones into Multiple Smaller
Milestones

The calculation of Milestones 6 and 7 suggests that receiving
both EMA approval and certain country specific approval pushed
the probability of each milestone down by one decimal point. The
seller would be better served by breaking each of Milestones 6 and
7 into “mini milestones” correlated to each of EMA approval and

country-specific approvals.

Conclusion: The Earnout Calculus

In the high-stakes world of pharmaceutical M&A and licensing,
milestone design has become a sophisticated application of prob-

ability theory, financial planning, and legal strategy.

The Alexion decision provides useful guidance on pharmaceuti-
cal earnout strategy by creating a detailed roadmap for damages
calculation. Buyers and sellers should consider the probability of
milestone achievement, whether certain milestones should be
decoupled, and the expected value consequences of breach across
different milestone types and timeframes.

ENDNOTES:

This article follows up on our prior analysis of the Delaware
Court of Chancery’s liability determination in the Alexion-
Syntimmune case, available at https://www.clearygottlieb.com/ne
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The Situation: For the past few years, bank regulators and the
Department of Justice (the “DOJ”) adopted a deeply skeptical ap-
proach to consideration of bank mergers and acquisitions, freezing
large- and mid-sized banks in place.

The Change: Now, under new leadership in Washington, bank-
ing agencies and the DOJ have signaled an openness to bank M&A
where the combined institutions will enhance competition, customer
benefits, technological innovation, and enterprise risk management.

Looking Ahead: Banks now have an opportunity for dealmak-
ing considered nearly impossible for several years. But banks in
search of opportunities should ensure any proposed transaction
aligns with policy priorities of the banking agencies, the DOJ, and

leading voices on Capitol Hill.

Under the current administration, both the bank regulators and




