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Q&A: Litigation Veteran Jonathan
Kelly On Coping With Barristers' Fees,
Crime Gangs and The Northern Line

One of the U.K.'s leading banking litigators talks about spiritual
Experiences, party tricks and the most stressful part of a case.

By Paul Hodkinson

Cleary Gottlieb Steen &
Hamilton litigation partner
Jonathan Kelly has spent more
than 30 years at the coalface of
U.K. commercial litigation dis-
putes. He joined the U.S. firm's
London office from Simmons &
Simmons in 2010.

He is regarded as one of the
country’s top banking litigation
lawyers and his clients have
included the likes of Goldman
Sachs, UBS, BNP Paribas, the
Russian Federation and sev-
eral sovereign wealth funds.

Here he talks about nearly
sending a highly sensitive fax
to the Daily Mail news desk,
dealing with dangerous cases
and aggressive lawyers, and
creating faces on the potato
topping of a shepherd's pie.

Why did you become a lawyer?

| had emerged from a Jesuit
education that extolled the

Jonathan Kelly

virtues of analysis and arqu-
ment, and saw the oppor-
tunity to develop these in a
professional context. Eng-
lish law and English lawyers
were going global, which
was tremendously exciting
and offered lots of promise.
| had neither the science for
medicine nor the faith for
priesthood, so it seemed like
a natural choice.

Have you ever regretted the
decision?

No, the promise has been
more than fulfilled. Actually...
maybe once. Around the time
of Life on Earth, | had a pipe-
dream of gently nudging David
Attenborough to one side and
taking his place as presenter-
in-chief of natural world
television. Happily for our



April 29, 2019

understanding of the planet
and its myriad life forms, that
remained only a dream.

Who has been the biggest
influence on your career?

My wife. A science-trained, for-
mer patent litigator, she under-
stands the demands involved in
the practise of law but also the
importance of a broader per-
spective beyond the law.

What has been the standout
piece of work you've advised on
in the last few years and why?

| advised a non-UK client over
several years in relation to a
bitter dispute with a former
joint venture business part-
ner. The dispute was intensely
personal, deeply textured and
hard-fought. One of the most
memorable episodes was when
a crime gang from a region in
the Caucasus known for its
crime gangs, suddenly made
a surprise and unwelcome
appearance on the battlefield.

What's your proudest pro-
fessional moment?

Helping to facilitate the
settlement of Holocaust art
claims arising out of Nazi
art spoliation. These claims
occupy a uniquely sensitive
position at the intersection of
law, history and morality. Each

piece of spoliated artwork car-
ries with it down through time
the echoes of unimaginable
suffering. The resolution of the
claims provided at least some
small measure of closure.

In the commercial sphere,
being told by the chief execu-
tive and general counsel of
a well-known City institution
that, after yearsinthe trenches
defending their core business
against multiple attacks - some
of them in public, but many of
them behind closed doors - our
team had succeeded in saving
their business. It returned to
being one of the most flourish-
ing businesses in the City.

What's the worst thing
that's happened to you while
on the job?

In the golden age of faxes, |
managed to spot - and stop
at the last minute - a highly
sensitive report detailing the
full extent of a client’s litiga-
tion exposure from being sent
to the wrong fax number. Two
digits had been mistakenly
switched around and I just intu-
itively knew that something
was wrong when | glanced at
the fax coversheet. The wrong
fax number turned out to be
the Daily Mail's news desk.
What might have been...

What advice would you give
to young lawyers starting out?

Commit to the law but make
time for life; and follow Kipling's
advice on triumph and disaster.

What are the best and worst
things about your job?

The best is the sheer vari-
ety of human and intellectual
experience. In 32 years, | can-
not remember ever coming
across the same set of facts,
behaviours or personalities.
We probably take it for granted
but that variety is what gets
you out of bed in the morning.

The worst is occasionally com-
ing across a certain type of law-
yer. One who labours under the
misapprehension that they are
more important than their cli-
ents or the team and that it is all
about them, or that being uber
aggressive for the sake of it is
clever or effective. Essentially,
anyone who would fall foul of the
All Blacks rugby team’'s famous
policy of “no d*ckheads".

What do you hope to do when
you retire?

Find a place by the sea, facing
to the east for the morning sun,
and write a book using whatever
| have been carrying in my head
on the Northern Line for the
past three decades. They say
that everyone has a book in
them and that that is generally
where it should stay. We will
have to see. Oh, and fish.
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What's the most stressful
part of a litigation process?

Watching your witness go
into the box. Akin to the final
scene in A Tale of Two Cities.

How do you expect London
to fare as a disputes centre in
the years following Brexit?

Very well. Strangely, | think
Brexit has operated like a shot
of adrenaline to the body of the
London disputes community.

What is the daftest bit of cor-
porate jargon you've heard?

Bob saying: “Let me ‘reach
out' to Lucy.” The two words
convey the near-touching,
heavenly figures in Michelan-
gelo’s The Creation of Adam,
when all that is going to hap-
pen in fact is that Bob is going
to call Lucy.

What's the most outdated
thing you've experienced in
the industry?

The justification for barris-
ters' brief fees that is still occa-
sionally advanced, that you
have to pay someone a pre-
mium for their time on the basis
that, in doing your work, they
are giving up an opportunity to
do something else. When you
are already paying them once
for that work! Better to pres-

ent briefs as the original, nego-
tiated, risk-sharing fixed fee,
which clients can understand.

... and the most innovative?

The approach of the English
Courts in developing new con-
cepts or approaches to deal
with unforeseen situations. For
example, the expanded doctrine
of contractual estoppel that
emerged from the ashes of the
financial crisis helped the courts
to hold parties to their bargains,
promote contractual certainty,
and keep a finger in the dyke of
what could otherwise have been
a market-threatening flood of
litigation. Rough justice in some
cases perhaps, and a Marxist
historian would have a different
take on whether it was simply
protecting the established order,
but it was effective in holding the
ring in countless financial con-
tracts. It stopped a very bad situ-
ation from deteriorating further.

How many all-nighters do
you tend to do per year?

It depends on the sequencing
of trials and other work, but
never as many as my transac-
tional colleagues.

Describe your commute in 10
words or less

“Northern Line Nirvana if the
timing is right.”

What's your best party trick/
hidden talent?

Decorating the potato top-
ping on a shepherd's pie with
faces or scenes to make the
children wonder just what goes
on in that oven.

Have you ever had a spiritual
experience?

Hiking to the top of the
ancient Judaean fortress of
Masada in Israel, and looking
out over the Dead Sea as dawn
broke and the sun rose in the
Jordan Valley below.

* Jonathan Kelly is chairing a
panel at the Legal Week Banking
Litigation & Regulation Forum
2019, at the Jumeirah Carlton
Tower in London on 13 June.

Paul Hodkinson is the Editor-
In-Chief of Legal Week. Before
joining the company in late
2018, he was the Deputy Editor
and Comment Editor of Finan-
cial News, part of Dow Jones.
He has also held roles as Act-
ing Editor of Financial News
and Editor of Private Equity
News. It is his second stint at
Legal Week, after he worked at
the publication between 2002
and 2008.
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