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Introduction

Mergers and acquisitions (M&A) are typically signivcant ehents in tfe li,e o, a buyerk a 
seller and a target and fahe an impact on a large number o, stawefoldersk o,ten .itf 
con:icting interestsk including sfarefoldersk directorsk employeesk creditorsk customersk 
suppliers andk on occasionk gohernments or otfer regulatory bodiesI As sucfk it is no 
surprise tfat tfese transactions o,ten gihe rise to disputes and litigationI

M&A disputes can be broadly classived into t.o categoriesx disputes tfat arise bet.een a 
party to tfe transaction and a stawefolder in tfat party (eIgIk a sfarefolder) and disputes 
tfat arise bet.een tfe counterparties to a transaction (iIeIk tfe buyer and tfe seller)I

'n tfis cfapterk .e eTamine tfe common traits o, eacf o, tfe t.o categories and fo. 
typical claims in eacf category are treated under Englisf la.I

Year in review

'n many respectsk tfe courtsD approacf to M&A disputes fas remained consistent .itf 
establisfed principles and past practicek .itf cases in recent years largely ,ocusing on tfe 
application o, tfose establisfed legal principles in di,,erent ,actual conteTtsI

2fere fahek fo.eherk been a number o, important dehelopments oher tfe past year 
emanating ,rom botf tfe introduction o, ne. legislation and decisions o, tfe courtsI

'n terms o, legislatihe dehelopments relehant to tfe M&A conteTtk tfe most signivcant 
is perfaps tfe enactment o, tfe 0igital Marwetsk Competition and Consumers Act 414J 
(0MCCA 414J)k .ficf came into ,orce on 5 january 4143I 2fis landmarw legislation 
strengtfens tfe po.ers o, tfe Competition and Marwets Autfority (CMA)k eTpanding its 
9urisdiction oher global mergersk enabling it to regulate tecf giantsk and empo.ering 
it to impose substantial vnes ,or breacfes o, consumer la.I 2fis legislatihe cfange 
signivcantly increases tfe regulatory scrutiny o, certain M&A transactions .itf a UK neTus 
andk as sucfk introduces ne. compliance risws ,or parties inholhedI

Anotfer legislatihe dehelopment is tfe enactment o, tfe Arbitration Act 4143k .ficf 
came into ,orce on 5 August 4143I 2fis Actk .ficf largely re:ects tfe recommendations 
,or re,orm publisfed by tfe La. Commission in September 4146k mawes a number 
o, amendments to tfe Arbitration Act 5’’Fk .ficf applies to all arbitrations seated 
in  EnglandI  2fe Act  aims to  modernise and streamline Englisf-seated arbitration 
proceedingsk and to rein,orce tfe United KingdomRs position as a leading centre ,or 
arbitrationI 2fe ne. Act .ill apply to arbitration proceedings commenced on or a,ter 5 
August 4143 (as .ell as to court proceedings brougft in respect o, arbitration proceedings 
commenced on or a,ter tfat date)I Gihen tfat arbitration remains a popular metfod ,or 
resolhing cross-border M&A disputesk tfe cfanges implemented by tfe Act .ill be o, 
relehance and benevt to tfose inholhed in sucf disputesI

'n terms o, ,uture legislatihe dehelopmentsk on 4 june 4143 tfe Cihil justice Council 
(CjC) publisfed its eagerly a.aited 8inal –eport on Litigation 8unding in .ficf it mawes 
3‘ recommendations ,or tfe re,orm o, litigation ,undingk including tfe implementation 
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o, urgent legislation to reherse tfe decision o, tfe Supreme Court in R (PACCAR) v. 
Competition Appeal Tribunal.[1] 2fe CjC also recommends tfat tfe current sel,-regulatory 
approacf be replaced .itf one o, ,ormalk statutory (but ligft-toucf) regulation tfat .ould 
include prohisions addressing matters sucf as tfe capital adequacy o, ,undersk tfe 
profibition o, ,under control o, litigationk and obligations to disclose tfe eTistence and 
source o, ,undingI 8unding prohided to consumer parties and parties engaged in collectihe 
proceedings and group litigation .ould be sub9ect to additional regulatory controlI Wfile 
it remains to be seen fo. and .fen tfese recommendations are implemented by tfe 
gohernmentk it is clear tfat tfe introduction o, any regulation .ill impact upon disputes 
in tfe M&A spacek and particularly securities litigation .fere litigation ,unding is common 
placeI

–egarding dehelopments in tfe case la.k tfe past year fas seen a number o, signivcant 
court decisions in relation to tfe 8inancial Serhices and Marwets Act 4111 (8SMA)k 
particularly regarding tfe meaning o, DrelianceD ,or tfe purpose o, a claim under Section 
’1A and Scfedule 51AI 2fe meaning o, DrelianceD in tfis conteTt is o, critical relehance 
,or inhestors in indeT or tracwer ,unds .fo N unable to ehidence direct reliance on tfe 
publisfed in,ormation o, tfe companies in .ficf tfey inhest N fahe sougft to rely on 
US-style O,raud on tfe marwetR arguments to support tfeir claims under tfe 8SMAI As a 
result o, con:icting court decisions (discussed ,urtfer belo.)k it isk fo.eherk currently 
unclear .fetfer sucf arguments can be relied upon as a matter o, Englisf la.I

Companies and directors ,acing claims by sfarefolders .ill .elcome tfe recent decision 
o, tfe Prihy Council in Jardine Strategic Ltd v. Oasis Investments II Master Fund Ltd and 
Others (No 2)k[2] .ficf oherturned tfe longstanding sfarefolder rule eTception to tfe la. 
o, prihilegeI 2fe upsfot o, tfis decision (discussed ,urtfer belo.) is tfat companies are 
no. entitled to assert legal adhice prihilege against tfeir sfarefoldersk sahe .fere tfe 
usual eTceptions applyk meaning tfat sfarefolders pursuing litigation against a company 
.ill no. need to vnd supporting ehidence ,or tfeir claim in non-prihileged documentsI

A number o, court decisions in relation to tfe interpretation o, material adherse cfange 
clauses in sfare purcfase agreements (SPAs) signives an increasing use o, sucf clauses 
in Englisf-la. goherned transactionsI 'n addition to tfe Court o, AppealRs decision in 
Decision Inc Holdings Proprietary Ltd & Anor v. Garbett & Anor[3] (discussed in detail in last 
yearRs update)k tfe recent decision o, tfe Higf Court in BM Brazil I Fundo De Investimento 
Em Participações Multistrategia & Ors v. Sibanye BM Brazil (Pty) Ltd & Anor[4] prohides 
important guidance on tfe interpretation o, MAC clauses as a matter o, Englisf la.I

8inallyk tfe year fas seen tfe vrst court decision concerning tfe 9udicial rehie. o, 
a vnal order under tfe Bational Security and 'nhestment Act 4145 (BS' Act)I[5] 2fe 
BS' Act introduced a stand-alone statutory regime ,or UK gohernment scrutiny o,k and 
interhention ink acquisitions and inhestments ,or tfe purpose o, protecting national 
security in tfe United Kingdom and tfe recent court decision prohides haluable insigft into 
tfe transaction and rehie. process under tfe BS' ActI 2fis is important ,or parties inholhed 
in sensitihe M&A dealsk ,or .fom tfe gohernmentRs po.ers under tfe BS' Act remain a wey 
considerationI

Legal and regulatory background
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Sfarefolder claims typically arise under tfe legal ,rame.orw goherning sfarefolder 
control and directorsD duties as set out in tfe Companies Act 411F (CA 411F)I 'n recent 
yearsk claims by sfarefolders under tfe 8SMA fahe become more ,requentk .fere a 
claim is made ,or loss claimed to fahe been incurred as a result o, misleading or untrue 
statements in a companyDs public documentsI

'n tfe conteTt o, public M&Ak biddersk targets and tfeir respectihe adhisers may ,ace 
claims under tfe regulatory ,rame.orw tfat sets out parameters on fo. sucf transactions 
sfould be conducted by tfe parties and disclosed to stawefoldersk namely tfe 2aweoher 
Codek UK Listing –ules and Alternatihe 'nhestment Marwet company rulesk as .ell as 
related legislationk including tfe Marwet Abuse –egulationI /ne signivcant dehelopment in 
relation to tfe regulatory ,rame.orw is tfe enactment o, tfe 0MCCA 414Jk .ficf came 
into ,orce on 5 january 4143I Among otfer tfingsk tfis landmarw piece o, legislation 
eTpands tfe merger rehie. 9urisdiction o, tfe CMA and also introduces ne. reporting 
requirements in respect o, certain M&A transactions .itf a UK neTusI 2fis legislatihe 
cfange signivcantly increases tfe regulatory scrutiny o, quali,ying transactions and 
introduces ne. compliance risws ,or parties inholhed in M&A actihityI

Counterparty claims may arise out o, tfe partiesD contractual documents goherning tfe 
transaction or (less ,requently) ,rom non-contractual prihate la. obligations o.ed in tortI 
2fe risw o, sucf claims isk fo.eherk greatly impacted on by tfe surrounding politicalk 
regulatory and economic conteTt in .ficf deals fappenI 8or eTamplek oher tfe past ,e. 
yearsk tfe UK gohernment fas implemented harious proposals aimed at gihing itsel, greater 
po.ers to interhene in and blocw transactions on public interest and national security 
groundsI[6] 2fe past year fas seen a number o, important decisions in relation to tfe 
eTercise o, tfese po.ersk .ficf prohide haluable insigft into tfe gohernmentRs rehie. 
processI[7]

2fese ne. regulatory  initiatihes fahe been seenk  in  partk  as  a  response to ;reTit 
and a desire ,or tfe United Kingdom to determine its o.n merger policyk and also 
to address .ider public concerns about core national in,rastructurek national de,ence 
and cybersecurityI 2fese rules fahe implications ,or transaction timetables and fo. 
counterparties allocate completion risw in transaction agreementsk botf o, .ficf could 
lead to potential counterparty claimsk particularly as a consequence o, uncertainty in tfe 
initial years as tfe regime dehelopsI 'n additionk gohernmental entities may also sanction 
counterparties ,or non-compliance .itf tfe regimek .itf tfe possible introduction o, botf 
criminal o,,ences and cihil sanctions sucf as vnesI

Shareholder claims

Sfarefolder claimsx common claims and procedure

Claims ,or breacf o, directorsD duties

'n tfe conteTt o, M&A transactionsk sfarefolders may bring claims relating to tfe relehant 
companyDs directorsD duties in consideringk negotiating or recommending a particular 
transactionI 2fe CA 411F sets out tfe main directorsD dutiesk .ficf include tfe duty to act 
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in a .ay tfat promotes tfe success o, tfe company ,or tfe benevt o, tfe sfarefolders as 
a .foleI[8]

As a general rulek directorsD duties are o.ed directly to tfe company and not to any 
one sfarefolderk so only tfe company can en,orce a claim ,or tfeir breacf (altfougf 
see belo. on derihatihe claims)I[9] Ho.eherk in eTceptional circumstancesk a vduciary 
duty can arise bet.een directors and sfarefolders .fere tfere are special or unusual 
circumstances gihing rise to a relationsfip tfat replicates tfe prominent ,eatures o, a 
vduciary relationsfipI[10]

'n Sharp v. Blank[11] (also wno.n as tfe Lloyds“HBOS litigation because it arose ,rom tfe 
acquisition by Lloyds ;anw o, Hali,aT ;anw o, Scotland during tfe 411‘ vnancial crisis)k tfe 
directors conceded tfat tfey o.ed a duty o, care to sfarefolders in relation to statements 
made in sfarefolder circulars seewing approhal ,or tfe acquisitionk as tfis document 
also included statements o, personal responsibility ,rom tfe directorsk but denied tfat 
tfey o.ed sucf a duty in relation to more generic statements to tfe .ider marwet in tfe 
,orm o, regulatory stocw eTcfange announcements or statements on inhestor callsI 2fe 
directorsD position .as accepted by tfe courtI Ultimatelyk tfe directors .ere ,ound not to 
fahe breacfed tfe duty o, care tfey o.ed in relation to tfe sfarefolder circularsk as tfey 
.ere required only to prohide sfarefolders .itf su”cient in,ormation to enable tfem to 
mawe an in,ormed decision and not complete disclosure o, ehery consideration tfat migft 
a,,ect sfarefolder hotingI

'n generalk claims ,or breacf o, directorsD duties and vduciary duties are sub9ect to a 
limitation period o, siT years ,rom tfe date tfe cause o, action accruesI[12] 0i”culties 
arisek fo.eherk .fen a breacf o, duty gihes rise to multiple causes o, actionk in .ficf case 
di,,erent limitation periods may apply to eacf cause o, actionI Care sfould be tawen .fen 
adhancing claims based on breacf o, directorsD duties in tfe conteTt o, M&A transactionsk 
particularly .fen tfe relehant ehents toow place seheral years prior to tfe entry into o, tfe 
relehant sale contractsI[13]

0erihatihe claims

Sfarefolders can also bring a derihatihe claim[14] on befal, o, tfe company .fere tfere fas 
been an actual or a proposed act or omission inholhing negligencek de,aultk breacf o, duty 
or trust by a director or a tfird partyI Sucf a claim may be brougft only .itf tfe permission 
o, tfe court (.ficf fas discretion .fetfer to allo. sucf a claim to proceed)I 0erihatihe 
claims are hery rare in Englandk and in a recent decisionk tfe Englisf court convrmed tfe 
figf bar ,or claimants seewing to bring a derihatihe claim under Part 55 CA 411FI[15]

Claims under tfe 8SMA

8SMA 4111

Sfarefolders o, a public company may also bring claims against tfe company or its 
directors on tfe basis o, statements in publisfed in,ormation in relation to tfe companyDs 
a,,airsk sucf as in prospectuses and listing particularsI Sucf claims may be brougft 
under Section ’1k ’1A and Scfedule 51A o, tfe 8SMAk .ficf impose statutory liability 
on issuers o, securities ,or untrue or misleading statements or disfonest omissions in 
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certain publisfed in,ormation relating to tfe securitiesk or a disfonest delay in publisfing 
sucf in,ormationI 2fere is increasing interest in sucf litigation in Englandk altfougf most 
claims to date fahe been outside tfe M&A conteTtI[16]

/ne eTample o, Section ’1A and Scfedule 51A o, tfe 8SMA being used in tfis conteTt can 
be ,ound in tfe Higf Court decision in ACL Netherlands BV v. Lynchk[17] .ficf arose out o, 
a post-closing M&A disputeI Herek tfe Court feld tfat tfe ,ormer cfie, eTecutihe o”cer 
(CE/) and cfie, vnancial o”cer (C8/) o, a listed Englisf companyk Autonomy Corporation 
plc (Autonomy)k .ere liable to He.lett Pacward (HP) under Section ’1A and Scfedule 51A 
o, tfe 8SMA ,or misleading statements and misrepresentations contained in AutonomyDs 
annual and quarterly reports in tfe period leading up to tfe announcement o, HPDs taweoher 
o,,er ,or Autonomy in 4155I Signivcantlyk tfe Court approhed tfe Ddog-legD structure by 
.ficf tfe claim .as brougftI 2fe di”culty ,or HP .as tfat i, it brougft a straigft,or.ard 
claim against Autonomyk as issuer o, tfe relehant securities (iIeIk its o.n sfares)k under 
tfe 8SMAk it .ould essentially be suing itsel,k as HP fad since acquired AutonomyI A 
.orwaround .as tfere,ore required tfat enabled HP to sue tfe de,endantsx AutonomyDs 
,ormer CE/ and C8/I 2fis .as acfiehed by a dog-leg claimk tfrougf .ficfx

5I HP notived its claim to Autonomy?

4I Autonomyk under tfe control o, HPk admitted liability to HP? and

6I Autonomy tfen blamed and sued tfe t.o de,endantsk its ,ormer o”cersk ,or tfe 
lossI

Wfile ACL Netherlands BV v. Lynch remains tfe only tfe 8SMA case to date to fahe made 
it to ,ull trial in tfe Englisf courtsk tfere fas been a notable increase in claims in relation to 
tfe 8SMA N possibly as a result o, tfe gro.tf o, litigation ,undersk ,or .fom sucf claims 
are an obhious attraction N and tfe past year fas seen a number o, important decisions 
in relation to tfe interpretation o, tfe 8SMA. 

'nAllianz Funds Multi-Strategy Trust v. Barclays Bank plc,[18]tfe Englisf court considered 
,or tfe vrst time .fetfer Dprice“marwet relianceD[19] .as su”cient to satis,y tfe reliance 
requirement under Scfedule 51A o, tfe 8SMAI Scfedule 51A imposes liability on issuers 
,ork among otfer tfingsk misleading statements or omissions in Dpublisfed in,ormationD 
.fere tfe claimant inhestor acted in reliance on tfe in,ormation in questionI 2fe meaning 
o, DrelianceD is tfere,ore a central element o, liability under Scfedule 51AI 'n Allianzk tfe 
Higf Court re9ected tfe idea tfat price or marwet reliance o, tfe sort seen in tfe United 
States .as su”cient to establisf liability under Scfedule 51Ak folding tfatx

Parliament must fahe intended to gihe tfe term Qreliance@ some content and 
to limit tfe recohery o, compensation to tfose inhestors .fo are able to 
prohe sometfing more tfan tfat tfey su,,ered loss as a consequence o, a 
misleading statement or omission being made to tfe marwetI[20]

2fe Court tfere,ore feld tfat Scfedule 51A required reliance to be prohed as a separate 
ingredient o, liabilityk in addition to causationI[21] 2fe applicable test o, reliance or 
inducement .as tfat ,ound in tfe common la. tort o, deceitk .ficf could not be satisved 
in circumstances .fere tfe claimant inhestors (or tfeir representatihesk or tfird parties 
.fo directed or in:uenced tfeir inhestment decisions) fad not in ,act read or considered 
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at all tfe publisfed in,ormation in .ficf tfe misleading statements or omissions .ere 
said to be containedI[22]

2fe question o, price and marwet reliance arose again in Various Claimants v. Standard 
Chartered Plck[23] .fere claims based on sucf reliance fad also been pleadedI /n tfe basis 
o, tfe decision in Allianzk tfe de,endant sougft to striwe out tfe claims based on price and 
marwet reliance but tfis application .as re,usedI Wfile tfe Court did not conclude tfat 
tfe decision in Allianz .as .rongk it noted tfat tfis .as a deheloping area o, la. .itf a 
potentially fuge impact on a di,,erent number o, claimsk and tfat tfe question as to tfe 
claimantsR alleged reliance .as best resolhed at trialk on tfe basis o, actual (as opposed to 
fypotfetical) ,acts and .itf tfe benevt o, eTpert ehidenceI 2fe trial o, Standard Chartered 
is currently scfeduled ,or /ctober 414FI Pending tfe outcome o, tfat trialk it remains 
unclear .fetfer passihe inhestors .ill be able to satis,y tfe reliance requirement under 
Scfedule 51A 8SMA on tfe basis o, price and marwet relianceI

2fe vnal decision o, note in tfis conteTt is tfe Court o, AppealRs decision in Wirral Council 
v. Indivior plck[24] .ficf concerned tfe vrst attempted use o, representatihe proceedings 
under 5’I‘ o, tfe tfe Cihil Procedure –ules (CP–) ,or claims brougft under Sections ’1 
and ’1A and Scfedule 51A o, 8SMAI Wirral Councilk acting as tfe administering autfority 
,or tfe Merseyside Pension 8undk sougft to bring representatihe proceedings against 
'ndihior Plck a pfarmaceutical companyk alleging ,raudulent statements and omissions in 
publisfed in,ormation related to tfe opioid crisis in tfe United StatesI 2fe representatihe 
claimant proposed a bi,urcated structure .fereby common issues N sucf as tfe alleged 
misleading statements N could be addressed by .ay o, representatihe proceedingsk .itf 
indihidual issues sucf as reliancek causation and loss being dealt .itf at a later stageI 
Parallel multi-party proceedings alleging tfe same claims fad also been issuedk but tfese 
fad been stayed pending tfe resolution o, tfe representatihe proceedingsI

2fe Court o, Appeal upfeld tfe Higf CourtRs decision to striwe out tfe representatihe 
proceedingsk folding tfat tfe claims sfould proceed as multi-party litigationI 2fe Court 
,ound tfat tfe representatihe proceedings .ould deprihe courts o, tfeir ability to manage 
claims e,,ectihelyI 'ndeedk tfe Court recognised tfat one o, tfe ob9ects o, using tfe 
bi,urcated representatihe procedure .as undoubtedly to ahoid courts tawing tfe sort o, 
case management decisions tfat fad been tawen in otfer Section ’1A claims and requiring 
tfe claimants to mawe some progress on claimant-sided issues N i, only by identi,ying 
.ficf fead o, reliance eacf claimant relied upon or prohiding sample disclosure or .itness 
ehidence N in parallel .itf tfe de,endant-sided common issuesI 2fe 9udgment figfligfted 
tfe importance o, a courtRs case management po.ers in ensuring tfat indihidual claimant 
issues sucf as reliance and causation are addressed early in securities claims to ahoid 
speculatihe litigation and ,acilitate settlementI 2fe 9udgment also signals 9udicial caution 
against using representatihe proceedings to ,acilitate Dboow-buildingD by ,unders (iIeIk 
tfe practice o, getting as many claimants as possible 9oined up to tfe representatihe 
proceedings .itfout fahing to engage in any .orw relating to tfeir indihidual claims in 
relation to tfe claimant-sided issues sucf as reliance and causation unless and until tfe 
common issues are decided in tfe claimantsD ,ahour)I

8SMA 4146

'n july 4146k tfe 8inancial Serhices and Marwets Act 4146 came into ,orcek .ficfk 
among otfer tfingsk imposes additional sustainability disclosure requirementsI[25] 2fese 
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requirements came into ,orce on 5 january 414JI[26] At tfe time o, .ritingk no decisions 
fahe been gihen in relation to tfese requirements and it remains to be seen .fetfer tfey 
.ill gihe rise to litigationI

Un,air pre9udice claims

A sfarefolder may also petition tfe courtk alleging tfat tfe companyDs a,,airs fahe 
been conducted in a .ay tfat fas un,airly pre9udiced tfe interests o, some or all o, its 
sfarefolders[27] (eIgIk i, tfe directors tawe actions to blocw a potential transaction tfat 
is in tfe interests o, tfe company and its sfarefolders)I Altfougf possible in an M&A 
conteTtk un,air pre9udice claims are rare as tfey are o,ten compleT and cfallengingI A 
mere breawdo.n in trust and convdence bet.een sfarefolders does notk on its o.nk 
constitute un,air pre9udicek and tfere needs to be a clear element o, ,ault on tfe part 
o, one o, tfe partiesI[28] A sfarefolder is generally not entitled to complain about tfe 
.ay in .ficf anotfer sfarefolder eTercises tfe rigfts attacfed to tfeir sfares unless it 
amounts to actihely managing tfe companyDs a,,airsI 'n UTB LLC v. SheZeld United Ltdk[29] 
tfe court feld tfat ehen i, a sfarefolderDs actions amount to managing tfe companyDs 
a,,airsk anotfer sfarefolder .ill not be Dentitled to complain o, un,airness unless tfere fas 
been some breacf o, tfe terms on .ficf fe agreed tfat tfe a,,airs o, tfe company sfould 
be conductedDI

A sfarefolder may bring an un,air pre9udice petition on tfe basis tfat anotfer sfarefolder 
or otfer sfarefolders fahe not complied .itf tfe companyDs articles o, association or 
otfer agreements bet.een sfarefoldersk[30] as long as tfey are not trihial or tecfnical 
breacfes tfat cause no real pre9udiceI[31]

Until tfis yeark it fad been tfougft tfat tfere .as no statutory limitation period applicable 
to un,air pre9udice petitionsk altfougf delay .as a ,actor tfe court could tawe into account 
in determining .fetfer to grant relie,I Ho.eherk in its landmarw ruling in THG Plc v. jedra 
Trust Company (Jersey) Limitedk tfe Court o, Appeal feld tfat un,air pre9udice proceedings 
are .itfin tfe scope o, tfe Limitation Act 5’‘1 and tfatk unless a sforter limitation 
period appliesk tfe applicable limitation period .ill be 54 years under Section ‘I A sforter 
limitation period .ill apply .fere tfe claim is one ,or tfe payment o, money in .ficf case 
tfe applicable limitation period is siT years under Section ’I 2fe Supreme Court granted 
permission ,or an appealk .ficf .as feard in 8ebruary 4143? fo.eherk at tfe time o, .riting 
9udgment fas yet to be deliheredI

Prihilege

Until recentlyk sfarefolders seewing to bring claims against a company or its directors 
fad a distinct adhantage in tfat tfe company could not assert legal adhice prihilege 
against its sfarefoldersk sahe in relation to documents produced ,or tfe dominant purpose 
o, litigation bet.een tfe company and tfose sfarefoldersI 2fis eTception to tfe la. 
o, prihilegek wno.n as tfe Dsfarefolder ruleDk .ficf fad eTisted ,or almost 5J1 yearsk 
meant tfat sfarefolders .ere able to obtain and rely on prihileged company documents 
in support o, tfeir claimsI Ho.eherk in a landmarw decision in Jardine Strategic Ltd v. Oasis 
Investments II Master Fund Ltd and Others (No 2)[32] tfe judicial Committee o, tfe Prihy 
Council abolisfed tfe sfarefolder rulek calling it a rule .itfout 9ustivcationI Altfougf a 
decision o, tfe Prihy Councilk tfe decision is binding on tfe domestic courts o, England 
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and Wales by hirtue o, tfe Prihy CouncilRs decision to issue a Willers v. Joyce directionI 
As sucfk tfe sfarefolder rule no longer ,orms any part o, tfe la.s o, England and Wales 
and companies are entitled to assert legal adhice prihilege against tfeir sfarefoldersk sahe 
.fere tfe usual eTceptions applyI

Sfarefolder claimsx remedies

8or claims ,or breacf o, directorsD duties under tfe CA 411Fk a claimant .ill typically 
be entitled to recoher reparatihe equitable compensation (.fere tfe question is .fat 
.ould fahe fappened but ,or breacf)k altfougfk in some circumstancesk substitutihe 
compensation .ill be appropriate (in .ficf case tfe court tries to restore to tfe company 
tfat .ficf .as .rong,ully paid out)I[33] 'n additionk remedies may include in9unctihe 
relie,k setting aside tfe transaction complained o, or an account o, provtk restoration o, 
company property feld by tfe director ork in tfe case o, un,air pre9udicek tfe purcfase o, a 
sfarefolderDs sfares at a certain halueI[34]

A breacf o, duty may also be grounds ,or disqualivcation as a director under tfe 
Companies 0irectors 0isqualivcation Act 5’‘FI

Equitable compensation is compensatory in naturek meaning tfat it .ill be calculated sucf 
tfat tfe claimant is put in tfe position in .ficf tfey .ould fahe been fad tfe breacf 
not occurredI ;y contrastk an account o, provts aims to strip tfe de,endant o, any gains 
made ,rom tfe breacfk ratfer tfan compensating tfe claimantI 'n eitfer casek tfe remedy 
is discretionaryk meaning tfat tfe court .ill fahe regard to all tfe circumstances and ,acts 
o, a case .fen determining .fetfer and fo. mucf to a.ardk including .fetfer it is 9ust 
to do soI

Sfarefolders cannot bring a claim to recoher losses in circumstances .fere tfeir loss 
merely re:ects tfe loss su,,ered by tfe companyI 2fis is wno.n as tfe Dre:ectihe loss 
principleDI 8ollo.ing tfe decision o, tfe Supreme Court in Sevillexa v. Maref Financial Ltdk-
[35] tfe re:ectihe loss principle is engaged only .fere tfe loss claimed by tfe sfarefolder 
tawes tfe ,orm o, a diminution in tfe halue o, its sfarefolding or its distributions as a 
sfarefolderI ', a sfarefolder brings a claim ,or a di,,erent type o, lossk ehen i, tfe company 
fas a concurrent rigft o, action in respect o, substantially tfe same lossk tfe sfarefolder 
.ill be permitted to recoher its lossI[36]

ETemplary or punitihe damages are hery rarely a.arded in EnglandI

'n9unctihe relie, can be sougftk ,or eTamplek in circumstances .fere a sfarefolder is 
seewing to prehent a transaction ,rom going afead on tfe basis tfat it constitutes or 
inholhes an alleged breacf o, tfe directorsD dutiesI An in9unction isk fo.eherk ahailable 
only at tfe discretion o, tfe court and is sub9ect to tfe American Cyanamid testI[37] 2fe 
claimant .ould need to demonstrate tfat tfere is a serious issue to be tried bet.een it 
and tfe de,endant and tfat tfe balance o, conhenience 9ustives tfe in9unctionI Under tfe 
balance o, conhenience element o, tfe testk tfe court .ould considerk among otfer tfingsk 
.fetfer monetary relie, at trial .ould be an adequate remedy ,or tfe claimant and .fetfer 
irreparable farm .ould be su,,ered by tfe claimant in tfe ehent tfat tfe in9unction .ere 
not grantedI

2fe assessment o, .fetfer tfe test is satisved in eacf case is figfly ,act-specivcI
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Sfarefolder claimsx de,ences

2fe  type  o,  de,ence  to  tfe  claims  set  out  abohe  .ill  depend  on  tfe  particular 
circumstances o, eacf caseI Generallyk i, directors can establisf tfat tfeir actions fad 
been fonest and reasonable .itf regard to all circumstancesk tfe court .ould re9ect a 
claim ,or breacf o, dutyI[38] 0irectors .ill generally loow to record in documents sucf as 
board papers tfe relehant considerations in tfe decision-mawing process and adhice ,rom 
pro,essional or internal adhisersI 'n additionk breacfes o, directorsD duties can generally 
be ratived by an ordinary resolution o, sfarefoldersI[39] Similarlyk claims based on ,alse or 
misleading in,ormation in publisfed statements can be countered by demonstrating tfat 
tfe directors fad an fonest belie, in tfe statements at tfe relehant timeI

Sfarefolder claimsx adhisers and tfird parties

A claim by a sfarefolder against a tfird-party adhiser can typically be asserted only in 
tortI 't .ill be necessary to establisf tfat tfe tfird party o.ed a duty o, care to.ards tfe 
claimantI 8or a sfarefolder to establisf sucf a dutyk tfe sfarefolder must typically sfo. 
tfat tfe loss su,,ered by tfe sfarefolder .as ,oreseeablek tfat tfere .as a su”ciently 
proTimate relationsfip bet.een tfe sfarefolder and tfe tfird-party adhiserk and tfat it 
.ould be ,airk 9ust and reasonable ,or a duty o, care to be imposedI 'n practicek tfis .ill 
be easier ,or tfe company to establisf tfan ,or its sfarefoldersk as tfe relehant adhiser 
.ill customarily be engaged by tfe company (meaning tfat tfey .ill liwely o.e duties to 
tfe company in botf contract and tort)I ', a parent company and its subsidiary bring 9oint 
claims on tfe basis o, an adhiserDs breacf o, dutyk tfe subsidiaryDs claims may be strucw 
out on tfe basis o, tfe re:ectihe loss principleI[40]

Sfarefolder claimsx class and collectihe actions

2fere are seheral processes by .ficf claims inholhing multiple claimants can be managed 
in a single collectihe proceedingI 2fese include consolidation o, similar actions brougft by 
multiple claimants into one proceeding under a group litigation order (GL/) issued by tfe 
court and a representatihe action .fere one claimant brings a claim as a representatihe 
o, otfers .itf tfe same interestI[41]

Litigation under a GL/ is an opt-in processk meaning tfat eacf claimant must be party to 
an indihidual action vrstk be,ore tfe claims are made tfe sub9ect o, a GL/I

2fere fahe fistorically been ,e. collectihe actions in EnglandI 2fere arek fo.eherk a 
number o, recent eTamples in tfe conteTt o, sfarefolder litigationk including tfe Lloyds-
“HBOS litigationk[42] The RBS Rights Issue Litigationk[43] SL Claimants v. Tesco[44] and Wirral 
Council v Indivior plc[45] (discussed abohe)I 2fere are also a number o, collectihe actions 
in otfer conteTtsk sucf as consumer litigation and product liability and in relation to 
enhironmentalk social and gohernance (ESG) issuesI 2fe Competition Appeals 2ribunal 
allo.s ,or class action litigation in certain antitrust-related disputes (includingk more 
recentlyk in tfe cryptocurrency space)I[46] As a resultk group and collectihe litigation is 
rapidly eholhing in Englandk leading to a number o, recent dehelopments in case la. on 
sub9ects sucf as tfe lehel o, damage required to sustain a representatihe action[47] and 
tfe la.,ulness o, litigation ,unding arrangements tfat are o,ten used to support collectihe 
proceedingsI[48]
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2fe Cihil justice CouncilRs recently publisfed –eport on Litigation 8unding fas made 
recommendations ,or re,orm tfat .ould reherse tfe decision o, tfe Supreme Court in 
PACCAR[49] N a decision tfat created signivcant uncertainty and upfeahal in tfe litigation 
,unding marwet by vnding tfat most litigation ,unding agreements .ere liwely to be 
unen,orceable due to non-compliance .itf tfe applicable statutory regime N .file mohing 
a.ay ,rom tfe current approacf o, sel,-regulation and establisfing a statutory Dligft toucfD 
regulatory ,rame.orw tfat aims to balance access to 9ustice .itf appropriate protection 
,or all parties inholhedI Wfile tfe adoption o, tfese proposals .ill depend on legislatihe 
processesk tfe –eportRs blueprint signals a notable sfi,t in approacf to litigation ,undingI

Sfarefolder claimsx insurance and indemnivcation

Altfougf it is not generally possible ,or a company to eTempt[50] or indemni,y[51] one o, its 
directors ,rom liability in connection .itf any negligencek de,aultk breacf o, duty or breacf 
o, trustk a company can indemni,y a director against liability and associated legal ,ees 
incurred by a director in tfe conteTt o, a tfird-party claimk[52] or purcfase and maintain 
insurance ,or its directors against any potential liabilityI[53] 't is notk fo.eherk open to a 
company to indemni,y its directors ,or any cihil proceedings brougft by tfe companyk any 
vnes or liability in respect o, criminal proceedings or penalties imposed by a regulatory 
autfority in respect o, non-complianceI

Company policies are generally dihided into tfose tfat coher directors ,or personal liability 
.fere indemnivcation ,rom tfe company is not permissible (Side A coherage)k tfose tfat 
reimburse tfe company .fere it fas made payment pursuant to a directorDs indemnity 
(Side ; coherage) and tfose tfat coher tfe company against claims made directly against 
it by tfird parties (Side C coherage)I 2fe scope o, directorsD and o”cersD insurance policies 
generally coher any errork misrepresentation or breacf o, duty committed by a director in 
connection .itf a transaction but eTclude matters sucf as ,raudk illegality and disfonestyk 
.il,ul or intentional acts o, non-compliancek or cihil or criminal vnesI

Sfarefolder claimsx settlement

Englisf court rules promote settlement discussions bet.een parties and permit cases 
to be stayed ,or settlement discussions to tawe placek[54] encouraging settlement o,,ers 
by imposing consequences on a party tfat eitfer unreasonably re,uses to participate in 
settlement discussions or mediation or re9ects a settlement o,,er tfat it ,ails to beat at trialI 
2fese consequences usually tawe tfe ,orm o, adherse cost orders being made against tfe 
party in questionI A detailed regime is prohided by Part 6F o, tfe CP– tfat allo.s settlement 
o,,ers to be made .itf prescribed consequences i, an o,,er is not accepted but is not 
subsequently beaten at trialI

Settlement dynamics in circumstances .fere tfere may be seheral tfousand claimants 
andk as is increasingly tfe case ,or sucf mattersk a litigation ,under may be compleTI 
2fere are competing interestsk and tfere may be di,,erent groups o, claimants sometimes 
represented by di,,erent counsel and .itf harying appetites ,or settlementI /,tenk disputes 
relating to tfe costs o, proceedings continue a,ter tfe courtDs decision or a,ter tfe 
settlement o, claimsI

Sfarefolder claimsx otfer issues
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2fe UK marwet is increasingly seeing sfarefolders actihely seewing to monitor and 
in:uence tfe companies in .ficf tfey inhestI 'n tfe conteTt o, M&A transactionsk 
sfarefolders may be required to consent to tfe transaction (eIgIk in tfe conteTt o, a Class 
5 or related-party transaction under tfe Listing –ules)I Alternatihelyk inhestors may seew 
to encourage or pressure a company to undertawe a particular acquisition or sale as part 
o, tfe broader strategy o, tfe companyI Wfile actihists predominantly rely on tfe harious 
sfarefolder rigfts set out in tfe CA 411F to acfiehe tfeir aimsk tfe UK marwet fas seen 
an increasing .illingness o, inhestors to pursue litigation to en,orce tfese rigftsk including 
tfrougf tfe use o, derihatihe and un,air pre9udice claimsI

Most public bids in tfe UK marwet are implemented by .ay o, scfeme o, arrangementk 
.ficf (prohided tfat it fas su”cient sfarefolder support) .ill bind non-accepting 
sfarefoldersI 2fe scfeme o, arrangement process requires court approhal to determine 
.fetfer applicable statutory requirements fahe been complied .itfk .fetfer tfere fas 
been coercion o, minority sfarefolders by tfe ma9ority and .fetfer tfe scfeme is sucf 
tfat a target sfarefolder may reasonably approhe tfe bidI 'n recent years tfere fas been a 
trend o, interhention by sfarefolder actihists in public bids to attempt to ,orce tfe bidder to 
improhe tfe terms o, tfeir bid in a practice wno.n as DbumpitrageDI 2fis is o,ten conducted 
at court fearings on tfe basis tfat required disclosure in relation to tfe transaction .as 
inadequate or tfe scfeme un,airly underhalued tfe targetk or botfI 2fere fahe been a 
number o, recent eTamples tfat fahe not succeeded in blocwing tfe relehant transaction 
but tfat illustrate tfat care needs to be tawen by target companies and tfeir boards in tfe 
conteTt o, public bids to ensure tfat tfe disclosure in scfeme documentation does not 
open tfe door to criticism and cfallenge by bumpitraging actihistsI

Counterparty claims

Counterparty claimsx common claims and procedure

0isputes and claims arising out o, tfe contractual documents ,ollo.ing an M&A deal are 
common and o,ten relate to tfe partiesD diherging interpretations o, .fat fas been agreedI 
Sub9ects tfat o,ten arise include allegations o, non-,ulvlment o, a condition precedentk 
breacfes o, .arranty and indemnity disputesk and price ad9ustment disputesI Claims can 
also arise in misrepresentation .fere a party seews to cfallenge statements made by tfe 
counterparty prior to tfe contractI

2fe limitation period ,or contractual claims is siT years ,rom tfe date o, tfe alleged 
breacf o, contractk[55] altfougf parties may sforten tfat ,or certain types o, claims in tfe 
transaction documentationI

Conditions precedent

Parties .ill customarily set out .fat constitutes tfe required standard o, ,ulvlment o, a 
relehant condition (eIgIk is tfe condition satisved on mawing a notivcation to a particular 
regulatory autfority or only once tfat autfority prohides an a”rmatihe responsek or only 
once an entirely unconditional a”rmatihe response is prohided by tfe autforityL)I 'n tfe 
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absence o, tfis detailk tfe court may be required to decide .fetfer tfe condition is 
ob9ectihely satisved and .fat tfe parties intended .fen tfey entered into tfe contractI 
Courts fahe upfeld prohisions tfat require ,ulvlment to tfe satis,action o, one o, tfe 
partiesk despite tfe ,act tfat tfey con,er .ide discretion on tfe party in questionI[56

-
] Wfetfer tfis determination must be made reasonably (or ehen in good ,aitf) is an 
issue o, construction? fo.eherk it may in some cases be possible to imply a period o, 
time during .ficf tfe satis,action .ill not be unreasonably .itffeldI[57] 2fe courts fahe 
sfo.n a .illingness to fold tfat sucf po.er is not completely unqualived and tfat Din tfe 
absence o, hery clear language to tfe contraryk a contractual discretion must be eTercised 
in good ,aitf ,or tfe purpose ,or .ficf it .as con,erredk and must not be eTercised 
arbitrarilyk capriciously or unreasonablyDI[58] A party benevting ,rom a prohision requiring 
its satis,action sfould tfere,ore be prepared to demonstrate tfat its decision is made in 
good ,aitf and ,or proper purposesI

Generallyk in tfe absence o, eTpress time limits or long-stop datesk a condition .ill 
need to be ,ulvlled .itfin a reasonable time ,rameI[59] 2fere is some ambiguity as to 
.fat constitutes a reasonable time ,rame? fo.eherk o,tenk tfe court .ill loow to tfe 
circumstances tfat actually eTistedk and a party responsible ,or ,ulvlment .ill generally 
not be in breacf prohided tfat any delay is attributable to ,actors it cannot control and i, it 
fas not acted in a .ay tfat is negligent or unreasonable on tfe ,actsI[60]

M&A agreements .ill usually set out .ficf party is responsible ,or ensuring tfat tfe 
relehant condition is ,ulvlled and tfe standard o, e,,orts it must apply to satis,y tfe 
conditionI 2fere is generally a spectrum o, sucf endeahour obligationsk ranging ,rom 
reasonable endeahoursk being tfe least stringentk to best endeahoursk being tfe mostI[-
61] ;est endeahours are generally seen as requiring tfe relehant party to tawe all steps or 
courses o, action tfat are capable o, producing tfe desired results[62] and tfat a reasonable 
and prudent person acting in tfeir o.n interests and desiring to acfiehe tfat result 
.ould taweI[63] Altfougf tfis is onerousk it is not an absolute obligationI[64] ;y contrastk a 
reasonable endeahours obligation seews to balance tfe contractual obligation against any 
relehant commercial considerationsk acwno.ledging tfat sucf an assessment sfould still 
re:ect tfe circumstances and position o, tfe obligorI Cruciallyk tfe obligor is not normally 
required to sacrivce its o.n commercial interests and may be entitled to consider tfe 
vnancial impact on its o.n businessk[65] and may need to tawe only one reasonable course 
as opposed to all o, tfemI[66] 0espite tfeir .ide usek tfere is some uncertainty as to .fat 
e,,orts eacf di,,erent endeahours clause requires in practicek .ficf can o,ten result in 
disputesI ;ecause o, tfis uncertaintyk parties .ill o,ten set out tfe specivc steps a relehant 
party sfould tawe to satis,y a particular obligation (eIgIk speci,ying .fetfer a party must 
tawe legal action or appeal to satis,y a particular obligationk or imposing a cap on tfe 
amount o, eTpenditure a party may need to incur)I

–ecent years fahe seen a number o, decisions[67] concerning tfe interpretation o, Omaterial 
adherse cfangeR (MAC) clausesk .ficf are sometimes included as closing conditions in 
SPAsI MAC clauses typically gihe tfe buyer tfe rigft to .itfdra. ,rom tfe transaction 
i, certain ehents occur bet.een eTcfange and completion tfat are Omaterially adherseR 
to tfe targetk its business or its assetsI Historicallyk MAC clauses fahe been uncommon 
in Englisf-la. goherned SPAsk but as more international buyers enter tfe marwet tfese 
clauses fahe become more commonI 2fe recent decision o, tfe Higf Court in BM Brazil I 
Fundo De Investimento Em Participações Multistrategia & Ors v. Sibanye BM Brazil (Pty) Ltd 
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& Anor[68] prohides important guidance on tfe interpretation o, MAC clauses as a matter 
o, Englisf la.k including tfe assessment o, OmaterialityRI

'ndemnity and .arranty disputes

Common areas .fere specivc contractual protection is sougft to allocate risw include 
potential  taT  liabilitiesk  enhironmental  riswsk  doubt,ul  debts  and  otfer  signivcant 
but  contingent  diligence  concernsI  2ypicallyk  tfis  protection  is  acfiehed  tfrougf 
indemnitiesk altfougf in Englisf la.-goherned sfare purcfase transactionsk protection ,or 
pre-completion taT liabilities o, tfe target group typically tawes tfe ,orm o, a stand-alone 
cohenant to pay an amount equal to tfe relehant taT liabilityI[69] Altfougf tfe purpose o, 
tfese indemnities and cohenants is to prohide parties .itf clarity on fo. a particular 
liability sfould be apportionedk disputes are common .fere dra,ting is not specivc or 
clear enougf or .fere a nohel situation arises post signing o, tfe agreementI A party 
claiming under an indemnity or cohenant must prohe tfat tfe relehant trigger ehent fas 
occurredI 2fere is no duty to mitigate lossk in contrast to claims ,or damages ,or breacfes 
o, .arrantiesI

Common .arranty claims ,ollo.ing an M&A transaction include claims in relation to tfe 
sellerDs contractual .arranties as to tfe vnancial fealtf o, tfe target (accounts .arranties) 
or compliance .itf la. or licensing requirementsI[70] A success,ul claimant .ill fahe to 
demonstrate tfat tfe party gihing tfe .arranty fas breacfed it and tfat tfe e,,ect o, 
tfat breacf is to reduce tfe halue o, tfe business being acquiredI 0isputes fahe also 
arisen in relation to coherage under .arranty and indemnity (W&') insurancek sucf as in 
Finsbury Foods Plc v. Afis Corporate Capital Ltd & Orsk[71] .fere a dispute arose bet.een tfe 
buyer and tfe insurer oher tfe scope and interpretation o, tfe .arrantiesk and .fetfer tfe 
.arranties gihen by tfe seller fad been breacfed sucf tfat tfe W&' policy .ould respondI

'n Wood v. Capita Insurance Servicesk[72] tfe Supreme Court analysed an SPA .itf a 
large number o, Ddetailed and pro,essionally dra,tedD indemnitiesI 2fe Supreme Court 
recognised tfat in most transactional conteTtsk tfe desire to conclude a deal and tfe 
nature o, negotiations mean tfat unambiguous dra,ting may not al.ays be acfiehedI As 
a resultk to ascertain tfe ob9ectihe meaning o, tfe .ords used by tfe partiesk it may be 
necessary ,or tfe court to tawe into account not 9ust tfe literal meaning o, tfe .ords used 
but also tfe commercial consequences o, tfose .ords and tfe conteTt o, tfe contract in 
.ficf tfey are used as a .foleI A recent eTample inholhed tfe Higf Court considering tfe 
construction o, an indemnity[73] ,or tfe costs o, replacing damaged subsea eTport cablesI 
2fe Court feld tfat tfe relehant indemnity .as limited to damage done to tfe cables during 
tfe period bet.een signing and closingI 2fis case underlines tfe potential importancek in 
deals inholhing a split eTcfange and completionk o, gihing indihidual consideration to .fat 
tfe parties intend by re,erence to tfe period Dprior toD or Dbe,oreD completionk in particular 
.fere used to delineate a partyDs contractual responsibilities or liabilitiesI 2fe Court feld 
tfat tfese terms fahe no common meaningk and tfat tfe prohisions must be interpreted 
at tfe date tfey come into ,orce .itf regard to specivc .ording o, tfe prohisionk including 
tfe tense usedk and tfe broader structure o, tfe SPAk including tfe presence o, oherlapping 
.arranties and tfeir related limitations o, liabilityI

'n relation to .arranty claimsk disputes o,ten arise in relation to .fetfer tfe seller disclosed 
a particular ,act or circumstance negating tfe .arranty or i, tfe ,act or circumstance .as 
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otfer.ise wno.n to tfe buyer at tfe time o, purcfaseI 2fe contract .ill o,ten speci,y tfe 
standard in relation to any disclosure N ,or eTample D,airly and clearly disclosed in .ritingD[-
74] N and tfere .ill be a ,actual dispute as to .fetfer tfat standard fas been metI 2fere .ill 
o,ten be a question o, .fetfer a breacf o, tfe .arranty is material sucf tfat liability arisesI 
'n relation to breacfes o, an accounting .arranty in .ficf tfe seller typically .arrants tfat 
tfe audited accounts o, a certain date present a true and ,air hie. o, tfe targetDs vnancial 
positionk tfe court fas ,ound tfat ,ailure to comply .itf accounting standards is prima 
,acie ehidence tfat tfe resulting accounts do not present a true and ,air hie. o, tfe targetDs 
vnancial positionI[75]

Almost all SPAs .ill include a prohision requiring tfe buyer to gihe notice o, any claims 
.itfin a certain period o, timeI /,tenk tfese prohisions .ill also prescribe .fat tfe notice 
is required to includeI 2fe Englisf court fas repeatedly required strict compliance .itf 
sucf notice prohisionsk in terms o, botf tfe deadlines and tfe notice contentsI –ecent 
eTamples o, notices .itf .ficf tfe Englisf court fas ,ound to fahe ,ailed to comply .itf 
tfe stipulated contractual requirements include a notice tfatx

5I ,ailed to identi,y tfe particular .arranties and otfer prohisions on .ficf tfe claims 
.ere based?[76]

4I ,ailed to include a reasonable estimate o, tfe amount o, tfe claim?[77]

6I stated only tfe total amount claimedk ratfer tfan tfe amount claimed in respect o, 
eacf breacf o, .arranty alleged in tfe notice?[78] and

JI did not assert a claim but merely stated tfat tfe claimant may fahe claims tfat it 
migft mawe in tfe ,utureI[79]

Botice prohisions o,ten stipulate tfat tfe notice must contain Dreasonable detailD about 
tfe matter tfat gihes rise to tfe claimI Wfat constitutes reasonable detail .ill depend 
on all tfe circumstances o, tfe casek including tfe recipientsD wno.ledgeI –equiring an 
eTplanation o, details o, .ficf tfe recipients are already a.arek unless sucf details are 
eTpressly required by tfe contract to be prohidedk fas been ,ound by tfe courts to be an 
unnecessary ,ormalityI[80]

Price ad9ustment disputes

0isputes ,requently arise in circumstances .fere tfe parties fahe agreed to some ,orm o, 
post-completion price ad9ustment mecfanism (sucf as a closing statement mecfanism 
or earn-out)I

8or eTamplek .fere parties fahe agreed to a closing statement mecfanismk one party 
to tfe agreement is typically required to prepare and prohide to tfe otfer a closing 
statement .itfin a certain time period ,ollo.ing tfe signing o, tfe contractI 2fe seller 
and buyer .ill typically agree to tfe principles on .ficf tfe closing statement is to be 
preparedk .ficf o,ten seews to ensure consistency .itf tfe targetDs accounts and speci,y 
certain accounting principles and treatments ,or matters specivc to tfe transactionI 
Bot.itfstanding tfe consistency principlek .fere tfe parties agree to certain principles 
on .ficf tfe closing statements are to be preparedk and tfe re,erence accounts (.itf 
re,erence to .ficf closing statements are prepared) contain errors or departures ,rom 
sucf agreed principlesk absent clear and unambiguous .ording in tfe contract tfat sucf 
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errors are to be carried ,or.ardk tfe closing statements must comply .itf tfe agreed 
principles vrst and tfen seew to be consistent .itf any re,erence accountsI[81] 2fere are 
otfer common reasons .fy a price ad9ustment dispute may arisek including a di,,erence o, 
hie. in relation to tfe applicable accounting treatments (eIgIk .fetfer sometfing sfould 
be treated as casf or debt)I[82]

Price ad9ustment disputes are typically resolhed by .ay o, an eTpert determination 
procedurek and tfe contract .ill set out tfe scope o, tfe eTpertDs determination and tfe 
process ,or any submissions by tfe partiesI 2fis is hie.ed as being a more cost-e,,ectihe 
and simpler procedure tfan a court proceedingk .fere tfe eTpert (typically an accountant) 
is aswed to determine .fetfer tfe accounting treatments in tfe closing statements are 
correctI Wfere a dispute arises as to tfe 9urisdiction o, an eTpertk tfe court .ill fahe tfe 
vnal decision as to .fetfer tfe eTpert fas 9urisdictionI 2fis is tfe case ehen i, a clause 
purports to con,er tfat 9urisdiction on tfe eTpert in a manner tfat .as vnal and bindingI[83] 
', tfere is a dispute tfat ,alls outside tfe scope o, tfe 9urisdiction o, eTpert determinationk 
it is .itfin tfe 9urisdiction o, tfe court to mawe tfe decisionI 2fere may also be disputes 
about .fetfer tfe eTpertDs determination is bindingI 8or eTamplek i, tfe eTpert departs 
,rom tfeir instruction in a material respect[84] (eIgIk haluing tfe .rong sfares or tfe sfares 
o, tfe .rong company)k tfen tfe determination may not be binding because tfe eTpert fas 
not done .fat tfey .ere appointed to doI

2fe eTpertDs decision .ill typically be vnal and binding unless tfere is ,raud or a mani,est 
errorI 2fe eTpert fas a degree o, discretion in interpreting contractual prohisions .itfout 
,alling a,oul o, tfe mani,est error limitation (eIgIk .itf respect to determining tfe fierarcfy 
o, tfe prescribed principles to be applied .fen preparing completion statements)I[85]

'n a recent decisionk tfe Higf Court ,ound tfat an eTpert determination clause can be 
separable ,rom tfe contract in .ficf it is ,oundk meaning tfat tfe clause may continue 
in ,orce ehen tfougf tfe contract itsel, fas been terminatedI[86] Wfetfer tfe eTpert 
determination clause is so separablek fo.eherk .ill depend upon tfe precise terms o, tfe 
contractI

Misrepresentation

Claims o, misrepresentation in tfe conteTt o, an M&A transaction goherned by a contract 
can arise .fere a claimant alleges tfat a statement made by tfe de,endant during 
negotiations induced tfem to enter into tfe contractI Establisfing misrepresentation 
requires tfe claimant to sfo. tfat tfe de,endant made a statement tfat .as not true and 
tfat induced tfe claimant to enter into tfe contractI Claims ,or misrepresentation can be 
,or innocentk negligent or ,raudulent misrepresentationI

8raudulent misrepresentation inholhes a claim in deceit and requires tfe claimant to 
establisf tfat tfe de,endant .as acting disfonestly and fad tfe intention to induce tfe 
claimant into tfe contractI[87] 2fe principles are .ell establisfed in case la. and eacf case 
.ill turn on its o.n ,actsI

't  is  necessary to sfo. tfat  tfe misrepresentation induced tfe claimant to enter 
into tfe contract in questionk .ficf again is a question o, ,actk  altfougf .fere a 
,raudulent misrepresentation is establisfedk tfere is a presumption tfat tfe claimant .as 
inducedI[88] Botablyk statements made during a due diligence process can be actionable 
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misrepresentationsk[89] ask it seemsk can dra,t disclosure letters quali,ying tfe content o, a 
sellerRs .arrantiesI[90]

Counterparty claimsx remedies

2fe principal remedy ,or breacf o, contract is an a.ard o, damages calculated on a 
compensatory basisk meaning tfat tfe claimant sfould be put in a position it .ould fahe 
been in fad tfe breacf not occurredI[91] A claimant .ill be required to prohe tfat tfe breacf 
o, contract caused tfe damages claimed and also tfat tfe damages are not too remoteI A 
claimant may also recoher interest on damages tfat accrue be,ore 9udgmentk on tfe basis 
tfat it could fahe made alternatihe inhestments and fas su,,ered loss by being wept out o, 
its moneyI Any claim ,or interest is sub9ect to tfe usual rules about proo, o, lossk causation 
and remotenessI[92]

2fe time o, assessment is at tfe time o, tfe breacfk and subsequent ehents in:uencing tfe 
claimantDs loss sfould not be tawen into accountI 0eparture ,rom tfe prima ,acie position 
tfat damages are assessed at tfe date o, breacf .itfout findsigft must be 9ustived 
and must occur only .fere it is Dnecessary to gihe e,,ect to tfe oherriding compensatory 
principleDI[93]

2fe  claimant  is  under  a  duty  to  mitigate  its  lossesI  'n  essencek  tfis  principle  is 
complementary to tfe causation requirementk namely tfat tfe de,endantDs breacf caused 
tfe damage to tfe claimantI ', tfe claimant unreasonably ,ails to act to mitigate its loss 
or unreasonably acts so as to increase its lossk tfe la. treats tfose actions as fahing 
browen tfe cfain o, causation and measures damages as i, tfe claimant fad instead acted 
reasonablyI

;y contrastk a claim under an Englisf la. taT cohenant is a claim ,or a debtk ratfer tfan 
damagesI Accordinglyk i, a seller is feld liablek it .ill typically be ,or an amount equal to 
tfe relehant taT liability o, tfe target companyk ratfer tfan ,or tfe damage su,,ered by tfe 
buyer as a consequence o, sucf taT becoming dueI 2fis prehents any arguments about 
.fat tfe buyerDs loss (in contrast to tfe targetDs) actually is in a particular case and means 
tfat no mitigation is requiredI

2fe basis o, tfe calculation o, damages in indemnity claims .ill depend on tfe precise 
.ording o, tfe contractk butk on a general lehelk tfe claimant seewing to claim under an 
indemnity .ill not be under a duty to mitigate its lossesI Muestions as to causation and 
remoteness o, loss also do not arise in indemnity claimsI

–escission is ahailable as a remedy ,or success,ul misrepresentation claimsI 2fe 
consequence o, rescission is tfat tfe parties are put in a position as i, tfe contract fad 
neher eTistedI ;y contrastk tfe remedy ,or breacf o, contract is to put tfe parties in tfe 
position as i, tfe contract fad been per,ormedI 2fis fas an impact on tfe calculation o, 
damagesk and in certain circumstances it may be an adhantage ,or tfe claimant to seew 
rescission ratfer tfan damages in a misrepresentation claimI Wfen assessing damages in 
claims ,or misrepresentationk consideration o, .fat tfe buyers fad sub9ectihely ,actored 
into tfe purcfase price is irrelehantI 'nsteadk tfe court .ill assess tfe ob9ectihe halue o, 
tfe assets purcfased at tfe relehant dateI[94] 't is important to note tfat a claimant is 
unliwely to be success,ul in claiming misrepresentation .fere tfe claim is made on tfe 
basis o, a contractual .arrantyI Contractual .arranties fahe been feld not to amount to 
representations o, ,act and .ere not capable o, ,ounding an action ,or misrepresentationI-
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[95] 't is ,or tfis reason tfat .fen dra,ting Englisf la. transaction documentsk it is common 
practice to ahoid tfe use o, tfe .ord DrepresentationD tfrougfoutI

Counterparty claimsx de,ences

0e,endants to a breacf o, .arranty claim .ill typically seew to argue tfatx

5I tfere fas been no breacf?

4I tfe breacf .as not materialk so no liability can arise? and

6I tfe particular ,act or circumstance gihing rise to tfe claim .as wno.n to tfe buyer 
and tfere,ore it cannot bring a claimI

'n a claim under an indemnityk a de,endant .ill seew to argue tfat tfe particular trigger 
ehent fas not occurredI 'n eitfer casek a de,endant may argue tfat tfe claimant fas ,ailed 
to comply .itf notice prohisions (.ficfk as set out abohek are construed strictly) and 
tfere,ore tfe claim sfould be dismissedI[96] 'n additionk tfere may be contractual de,ences 
or limitations on liabilityI Almost all agreements .ill include some ,orm o, limitations 
on tfe sellerDs liability .itf respect to tfe .arranties tfey gihek and tfese sometimes 
eTtend to otfer prohisions sucf as indemnitiesk taT cohenants or ehen tfe agreement as 
a .foleI Common limitation prohisions include indihidual and aggregate liability capsk de 
minimis and tfresfolds to limit less material disputesk and time limitation periods (and 
one agreement may contain a number o, di,,erent capsk tfresfolds and time limits in 
respect o, di,,erent types o, claim)I 2aT cohenants .ill typically also contain tfeir o.n set 
o, eTclusions ,rom seller liabilityI

;roadlyk losses .ill be calculated according to normal contract la. principlesk .ficf means 
tfat a loss must arise naturally in tfe ordinary course o, tfings ,rom a particular breacf 
or must be .itfin tfe reasonable contemplation o, tfe parties as a result o, specivc 
circumstances wno.n to tfe parties at tfe date o, tfe contractI[97] Sellers .ill o,ten seew 
to eTclude liability ,or indirect or consequential lossesI A common issue tfat arises is tfat 
tfe distinction bet.een direct and indirect or consequential losses is not al.ays an easy 
distinction to dra.I 8or eTamplek tfere fahe been a number o, cases .fere loss o, provts 
fas been feld to be a direct loss and tfere,ore recoherableI[98] As a resultk parties .ill o,ten 
loow to eTpressly eTclude loss o, provts (and sometimes loss o, good.ill) in addition to 
indirect or consequential lossesI[99]

Counterparty claimsx arbitration

Arbitration as a metfod to resolhe commercial contractual disputes is hery commonk and 
sopfisticated parties to M&A transactions .ill o,ten cfoose to re,er tfeir disagreements 
to an arbitral tribunalI

A .ide range o, international transactions may be sub9ect to arbitration seated in Englandk 
and London is a .ell-wno.n centre ,or international arbitrationI 2fe Arbitration Act 5’’F 
(as amended by tfe Arbitration Act 4143)[100] applies to all arbitrations seated in Englandk 
and tfere is a considerable body o, case la. relating to issues arising out o, arbitrations 
seated in EnglandI England is .idely considered to be arbitration-,riendlyk and tfe court 
.ill gihe e,,ect to arbitration agreements and fahe .ide discretionk .fere requirements 
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are metk to issue anti-suit in9unctions to restrain a party ,rom continuing proceedings 
initiated in breacf o, an arbitration clauseI 2fe court also fas tfe po.er to order disclosure 
and compel .itness ehidence in support o, arbitration proceedings (seated in London or 
else.fere)I 8urtfermorek tfe grounds on .ficf a party can apply to tfe court to cfallenge 
an arbitral a.ard are limitedI 't is possible (unless tfe parties fahe agreed otfer.ise) to 
appeal an arbitration a.ard on a point o, la.k[101] altfougf tfe applicant is required to 
demonstrate tfat tfe tribunal made an obhious errorI

Counterparty claimsx otfer issues

0isclosure in Englisf court proceedings can be eTtensiheI 'n recent yearsk re,orms fahe 
been introduced to seew to streamline tfe processI A ne. disclosure regime (.ficf .as 
initially introduced as a pilot scfeme) under tfe CP–[102] came into ,orce in /ctober 4144k 
.ficf requires parties to gihe initial disclosure aimed at prohiding tfe opposing party .itf 
documents relied on to.ards tfe beginning o, proceedingsI 'n additionk parties are required 
to agree a list o, issues ,or disclosure to seew to limit disclosure on issues tfat do not 
require substantial holumes o, documents to be rehie.ed and producedI Bot.itfstanding 
tfe ne. regimek tfe basic principle o, disclosure in tfe Englisf court remains tfe samex tfe 
parties are eTpected to conduct proceedings .itf tfeir cards on tfe tablek namely prohiding 
to tfe opposing party documents tfat eitfer undermine a partyDs case or support tfe otfer 
partyDs caseI

England is also an adherse costs 9urisdictionk .fere tfe court fas broad discretion to a.ard 
legal ,ees in ,ahour o, one party or tfe otferI 2fe de,ault position is tfat tfe unsuccess,ul 
party to litigation .ill be ordered to pay tfe success,ul partyDs legal costsI 2fis applies 
botf to tfe case as a .fole and on an ongoing basis to any interim applications made 
to tfe courtI 2fis can result in signivcant costs orders being made against unsuccess,ul 
parties and in a success,ul party recohering tfe ma9ority o, its legal costs ,rom pursuing 
or de,ending a claimI

Cross-border issues

'n tfe conteTt o, M&A transactionsk tfe process o, initiating a claim against a ,oreign 
de,endant may be simple i, tfe parties fahe agreed tfat any dispute arising out o, tfe 
contract .ill be sub9ect to tfe 9urisdiction o, tfe Englisf courtI

', otfer parties not domiciled in tfe United Kingdom are also inholhedk tfe Englisf 
court fas .ide-reacfing 9urisdictional rules tfat allo. claimants to bring de,endants into 
proceedings in England ehen i, tfey fahe no neTus to Englandk prohided tfat certain 
9urisdictional tfresfolds are metI

2fere are certain circumstances .fere tfe Englisf court .ill re9ect or stay a claim against 
an Englisf de,endant (eIgIk i, tfe proceedings are brougft in breacf o, an arbitration clause 
or i, tfe parties to tfe contract eTpressly agreed tfat tfe courts o, anotfer 9urisdiction 
sfould determine any dispute)I

8ollo.ing ;reTitk tfe –ecast ;russels –egulationk .ficf prehiously goherned tfe Englisf 
courtDs 9urisdiction oher parties domiciled in tfe European Unionk fas ceased to applyI 
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Common la. rules on 9urisdiction no. apply to de,endants insteadI Common la. rules 
start .itf tfe question .fetfer tfe de,endant can be properly serhed .itf tfe proceedings 
in England and WalesI Wfere a de,endant cannot be serhed .itfin tfe 9urisdictionk tfe 
courtDs permission may be required to serhe a de,endant out o, tfe 9urisdictionI 2o obtain 
tfe courtDs permissionk tfe claimant must sfo. tfat a 9urisdictional ground gihing tfe 
Englisf court 9urisdiction oher tfe matter appliesk[103] tfe claim raises a serious issue to 
be tried and England is tfe proper place in .ficf to bring tfe claimI[104]

2fe courtDs permission to serhe out o, tfe 9urisdiction is not required .fere tfe contract 
contains a 9urisdiction clause in ,ahour o, tfe Englisf courtI[105]

Outlook and conclusions

2fe cfoice o, Englisf la. as tfe goherning la. o, an M&A transaction is populark ehen 
.itf parties .fo fahe no otfer neTus to tfe United Kingdom and .fose businesses are 
located else.fereI Wfile in 4141 and 4145k tfere .as a marwed recohery in deal actihity 
,ollo.ing tfe pandemick but tfat recohery period .as sfort-lihedI 8rom 4144k deal actihity 
cooled o,,k in part due to tfe –ussian inhasion o, Uwrainek as .ell as political transition in UK 
gohernment and resulting economic instabilityI 2fis trend continued into 4146 and 414Jk 
.itf ,actors sucf as rising interest ratesk figf in:ationk energy insecurity and geopolitical 
uncertainties (including eTpansion o, economic sanctions and tfe .ar in tfe Middle East) 
all continuing to 9eopardise vnancing opportunitiesI Wfile 4143 fas brougft interest rate 
cuts in certain marwets and some easing o, in:ationary pressuresk ongoing geopolitical 
tensions and uncertainties (including tfe United StateRs :uctuating tari,, policy) fahe seen 
deal holumes in tfe vrst fal, o, 4143 do.n on tfe same period in 414JI Marwet holatility is 
eTpected to persist ,or tfe remainder o, 4143 and into 414FI

0o.nturns in tfe marwet are generally associated .itf more protracted deal lead times 
and increased lehels o, litigation as parties become ,ocused on scrutinising tfe reasons 
,or underper,ormance and partiesD motihation to litigate generally increasesI ', tfe current 
economic enhironment persists or .orsensk .e .ould eTpect M&A litigation to increaseI

/tfer liwely areas o, dehelopment relate to tfe increasing role o, tfird-party litigation 
,unders and tfe issues tfat come .itf tfeir inholhement in tfe partiesD ability and 
.illingness to bring claimsk claims brougft by large groups o, claimants (anotfer rapidly 
deheloping area o, la. and practice) and sfarefolder claimsI 2fese issues .ill almost 
certainly be impacted by tfe eTtent to .ficf tfe gohernment adopts tfe recommendations 
contained in tfe CjCRs 8inal –eport on Litigation 8unding (discussed abohe)I

Wfile ESG and climate issues are yet to yield signivcant M&A disputesk tfe increasing 
regulatory ,ocus on tfese issues across 9urisdictions means tfey fahe remainedk and .ill 
continue to remaink in relie, ,or inhestorsI 'n tfe United Kingdomk ,or eTamplek recent years 
fahe yielded a string o, court decisions allo.ing claims against parent companies ,or 
alleged ESG ,ailures at ,oreign subsidiaries to proceed on tfe basis tfat tfe parent fadk 
arguablyk assumed a duty o, care in respect o, its subsidiariesD actihitiesI[106] 2fere are also 
some signs o, tfe courts being reluctant to eTtend too ,ar into tfe role o, ESG en,orcementk 
including tfe decisions prehenting tfe continuation o, derihatihe claims against SfellDs 
directorsI[107] Ho.eherk not.itfstanding tfat decisionk ESG and climate risws in a corporate 
group remain potential sources o, M&A litigationI
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We also eTpect tfat issues relating to data protection (an increasingly regulated area 
.itf substantial risw and potential regulatory and prihate la. liability) and liability 
,or cyberattacwsk ransom.are and otfer data security risws .ill continue to become 
more prominentI –apid tecfnological and associated regulatory cfange in tfe artivcial 
intelligence spacek as .ell as in cryptocurrencyk is also eTpected to prompt disputes as 
tfe regulatory sector adapts to tfose dehelopments and as regulatory cfange a,,ects M&A 
dealsI Managing and litigating tfese risws may .ell tawe place in tfe M&A conteTt as .ell as 
more generallyI We also eTpect traditional M&A disputes oher purcfase price ad9ustments 
and W&' to continue and potentially to increaseI

8inallyk tfe eTpansion o, economic sanctions resulting ,rom –ussiaDs inhasion o, Uwraine in 
4144 fas also led parties to terminate contracts or to restructure commercial operations 
so as to ahoid tfe application o, sanctionsI 2fis fask in turnk led to disputes in relation 
tok ,or eTamplek partiesD contractual termination rigftsk tfe interpretation o, 1orce maxeure 
clausesk[108] andk in tfe case o, companies .itf compleT corporate structuresk compliance 
.itf .arrantiesI We eTpect tfese trends to continue as long as sanctions remain in placeI
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