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It is common in “prepackaged” or “prenegoti-
ated” bankruptcies for a debtor to execute an 
agreement by which creditors agree to vote in 

favor of a reorganization plan. The popularity of 
such agreements (whether called “lock-up,” “plan-
support” or “restructuring-support” agreements) is 
not surprising given that they minimize disputes 
(and costs), speed up the restructuring process, and 
provide all interested parties certainty and predict-
ability. Although many plan-support agreements 
(PSAs) are entered into pre-petition, post-petition 
voting arrangements are attractive for the same 
reasons. In 2003, the U.S. Bankruptcy Court for 
the District of Delaware issued two bench rulings 
designating creditor votes made pursuant to post-
petition PSAs. Subsequently, courts have been 
unable to reach a consensus on whether votes made 
pursuant to such post-petition agreements constitute 
impermissible “solicitation” under § 1125‌(b) of the 
Bankruptcy Code.
	 Courts continue to disagree on whether post-
petition PSAs are permissible. Indeed, two judges in 
the U.S. Bankruptcy Court for the Southern District 
of New York (SDNY) recently arrived at opposite 
decisions in the SAS AB and Aeroméxico bankrupt-
cies. If left unresolved, this uncertainty could limit 
a debtor’s options in enforcing post-petition PSAs 
and may influence a debtor’s choice of venue.
 
Background
	 In addition to the SAS AB and Aeroméxico opin-
ions, there are three prominent opinions involving 
PSAs. These cases, further described infra, illustrate 
judicial concerns surrounding plan-support provi-
sions, specifically the appropriate scope of “solicita-
tion” under § 1125‌(b) and its policy goals.

Heritage Org.
	 In Heritage Org.,2 a U.S. Bankruptcy Court for 
the Northern District of Texas case, certain credi-
tors moved to designate the votes of parties to a 
post-petition PSA with the debtors on the following 
grounds: (1) the debtors improperly solicited those 
votes in violation of § 1125‌(b); and (2) based on the 
decisions in In re Stations Holding Co. and In re NII 

Holdings,3 debtors are per se prohibited from execut-
ing post-petition PSAs with creditors prior to solici-
tation of a court-approved disclosure statement.4

	 In denying the motion to designate, Hon. Barbara 
J. Houser (now retired) held that based on the facts 
before her, § 1125 could not be read such that entry 
into the PSAs at issue constituted improper solicita-
tion. She agreed with other courts, including the Third 
Circuit Court of Appeals in Century Glove,5 which 
held that “solicitation” under § 1125 must be read 
narrowly to refer only to a “specific request for an 
official vote” on a plan. Further, the agreement and its 
associated term sheets did not constitute such a “spe-
cific request,” but were rather “the written memori-
alization of the negotiations towards settlement of 
the legal disputes that have prevented confirmation 
to date, and of the negotiations toward confirmation 
of a plan.”6 In this way, Judge Houser further echoed 
Century Glove by concluding that the PSA, rather 
than impermissible solicitation, was better character-
ized as negotiations permitted under § 1125.
	 The court also found that § 1125 did not per se 
prohibit post-petition, pre-disclosure statement PSAs. 
Judge Houser distinguished NII Holdings and Stations 
Holdings because the agreements at issue there pro-
vided for specific performance in the event of a breach 
such that creditors were “stripped of the Bankruptcy 
Code’s protections against the harm caused by solici-
tation without court-approved, adequate informa-
tion.”7 Moreover, the parties before her were them-
selves co-proponents of the filed plan, so Judge 
Houser found that votes cast pursuant to the PSA did 
not run afoul of § 1125’s goal: ensuring that creditors 
were informed enough to act in their own interests.8 

Indianapolis Downs
	 Similarly, in Indianapolis Downs,9 Hon. 
Brendan Linehan Shannon denied a motion to 
designate the votes of certain creditors that exe-
cuted a post-petition restructuring support agree-
ment (RSA) with the debtors prior to the filing of 
a disclosure statement.10 The RSA memorialized 
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months of negotiations between the debtors and certain of 
their significant creditors, including the terms of a subse-
quently filed plan.11 Pursuant to the RSA, signatory creditors 
agreed to vote for any plan that complied with the terms of 
the RSA, which commitment was enforceable by specific 
performance.12 Following execution, the debtors publicly 
filed — but did not seek court approval of — the RSA simul-
taneously with the proposed plan and disclosure statement, 
which described the RSA in detail.13 
	 Relying on Heritage Org., Judge Shannon found that 
vote designation would be inconsistent with the purposes of 
§ 1125, which was designed to prevent the solicitation of votes 
at a time when creditors are “too ill-informed to act capa-
bly in their own interests.”14 Because the RSA parties were 
sophisticated and well-represented (although not proponents 
of the plan themselves, as in Heritage Org.), it would “grossly 
elevate form over substance” to designate their votes merely 
because the RSA had been executed prior to approval of a 
disclosure statement.15 Also citing to cases such as Century 
Glove, Judge Shannon reasoned that because Congress intend-
ed that creditors have the opportunity to negotiate with debt-
ors and among each other, “a narrow construction of ‘solicita-
tion’ affords these parties the opportunity to memorialize their 
agreements in a way that allows a Chapter 11 case to move 
forward.”16 Judge Shannon also warned that courts should 
be wary of construing the Code’s disclosure and solicitation 
provisions “in a way that chills or hamstrings the negotiation 
process that is at the heart of Chapter 11.”17 
	 Based on the foregoing, Judge Shannon denied the 
motion. Because the RSA reflected a good-faith negotiated 
deal between sophisticated parties, he noted that it “predict-
ably” contained a commitment to vote for a plan that embod-
ied that deal.18 If the plan had differed materially from what 
was contemplated by the RSA parties, there would be no 
obligation to vote in favor of it.19 

ResCap
	 In ResCap,20 the debtors moved for court approval of a 
post-petition, pre-disclosure PSA between the debtors and 
certain of their creditors.21 This PSA required the parties, 
each of which had been active in the matter since the initial 
filing, to support a plan consistent with the terms of this 
PSA and its associated term sheets.22 A number of inter-
ested parties filed objections to this PSA, although Hon. 
Martin Glenn’s opinion did not reference any objection 
on the basis of § 1125.
	 Consistent with Heritage Org. and Indianapolis Downs, 
Judge Glenn noted that courts, namely Century Glove, have 
read solicitation narrowly and that PSAs have “generally 
been approved by courts in this and other districts.”23 He then 

held that this PSA did not constitute an improper “solici-
tation” under § 1125, because although this PSA obligated 
creditors to vote in favor of a plan, there were numerous ter-
mination events, and no party agreed to vote unless and until 
the court approved a disclosure statement and their votes had 
been properly solicited pursuant to § 1125.24

Recent SDNY Cases
Aeroméxico
	 At a Nov. 16, 2021, hearing, Hon. Shelley Chapman (now 
retired) granted the Aeroméxico25 debtors’ motion to approve 
certain agreements assuming and settling claims filed by 
certain aerospace counterparties. The creditors’ committee 
had objected to the motion, arguing that the included plan-
support provisions constituted impermissible post-petition 
solicitation under § 1125.26 The creditors’ committee rea-
soned, among other things, that support for the plan was “not 
a business term in coming to these settlements” (i.e., permis-
sible negotiation under Century Glove) but rather a “throw-
in.”27 Judge Chapman disagreed and found that there was no 
Code violation. Her analysis focused largely on the fact that 
each creditor was a sophisticated actor represented by coun-
sel who made an “economic decision” as to whether to agree 
to the support provision in their negotiations, similar to the 
Indianapolis Downs court’s analysis.28 Judge Chapman also 
explained that the included plan-support provisions added 
value to the debtors’ estates because they streamlined the 
plan process through the settlement of claims.29 

SAS
	 Most recently, in September 2022,30 the debtor, SAS AB, 
sought court approval to enter into and perform under certain 
labor agreements an RSA with certain of its pilot unions. The 
agreements, which included as a settlement term allowance 
of a claim against the debtor, resolved certain litigation filed 
by the unions at an expected cost savings of approximately 
$200 million.31 No objections were filed.
	 Hon. Michael E. Wiles, in contrast to Judge Chapman’s 
ruling a little over a year earlier, sua sponte raised “concerns” 
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about the debtor’s use of the term “RSA” because it did not 
“even remotely resemble anything that I’ve ever seen as an RSA 
and certainly is not of the kind of agreement that Courts have 
allowed under the Indianapolis Downs case [or] the ResCap 
case.”32 Specifically, Judge Wiles took issue with the fact that 
the agreement did not describe any particular plan terms such 
that the arrangement “could be used in a sense to buy a large 
almost inflated vote in exchange for reduced distribution.”33 
	 Judge Wiles denied the motion, finding that the agreement 
was “just a flagrant violation of Section 1125‌(b)” because the 
plan-support provisions constituted an impermissible solicita-
tion.34 Because no plan was yet on file, nor were the material 
plan terms described in the RSA, Judge Wiles held that the 
debtor could not rely on the more narrow definition of “solici-
tation,” which is distinguished from “negotiation” as described 
in Century Glove.35 Similarly, because the creditor made an 
agreement to vote in the absence of any discussed plan terms 
(other than allowance and recovery of their claims), the pilot 
unions had no choice but to vote in favor of “whatever [the 
debtor may] choose to do at a later date” and had no rights to 
back down after reviewing the disclosure statement.36

Key Takeaways
	 Excessively broad readings of “solicitation” in the con-
text of post-petition PSAs could result in the chilling effects 
noted in Century Glove. Indeed, the Third Circuit held that 
there was “no principled, predictable difference between 
negotiation and solicitation of future acceptances” and 
rejected “any definition of solicitation which might cause 
creditors to limit their negotiations.”37 Notwithstanding 
its ultimate treatment by a court, one can appreciate cer-

tain similarities between the RSA in SAS and the agree-
ments in Heritage Org., Indianapolis Downs, ResCap and 
Aeroméxico. In each of these cases, such agreements were 
entered into prior to the filing of a plan and disclosure state-
ment. Although those agreements included more detailed 
plan-related terms, the courts did not rest their approval of 
the agreements (or the denial of designation of votes) solely 
on those facts. Instead, the courts focused more on the policy 
behind § 1125 and the protections that the Bankruptcy Code 
intends for creditors. 
	 Where parties are represented by sophisticated counsel 
and have an active involvement in a chapter 11 case, the risk 
that such a creditor is “too ill-informed to act capably in their 
own interests”38 is minimal. In this way, Judge Chapman’s 
reasoning that the decision to enter into an agreement with 
a plan-support provision is itself an economic choice result-
ing from a good faith-negotiation is more consistent with 
the cases discussed herein. Further, Judge Wiles’s concern 
over agreements without detailed plan terms (or that are not 
explicitly conditioned on the approval of a complying plan) 
is mitigated, given that common law contractual or equitable 
remedies would be available to signatories in such instances, 
as the court in Heritage Org. noted.
	 Finally, considering the rising costs of in-court restructur-
ings, uncertainty around the permissibility of post-petition 
PSAs may limit the abilities of debtors to negotiate with their 
creditors in a freefall bankruptcy. It could also lead to costly, 
drawn-out plan-confirmation disputes. At the extreme, to 
the extent that the inconsistent positions taken by different 
judges persist, potential debtors who are unable to pursue 
a prenegotiated or prepackaged plan may weigh that factor 
when choosing their venue.39  abi
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(June  2003), at 22, available at abi.org/abi-journal (e.g., in reference to Delaware, it was noted that 
“some trumpeted [certain] decisions as ending Delaware’s run as a haven for pre-packaged or pre-
negotiated plans, or indeed as the venue of choice for chapter 11 cases generally”).

Copyright 2023 
American Bankruptcy Institute. 
Please contact ABI at (703) 739-0800 for reprint permission.


