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The Rise of the European 
Union’s New Foreign Direct 
Investment Screening 
Regulation
François-Charles Laprévote, Vladimir Novak, Francesco Iodice, 
Camilla Cozzani, Mirko von Bieberstein, John Messent, and 
Chase D. Kaniecki*

In this article, the authors analyze the EU’s new Foreign Direct Investment 
regulation.

On February 10, 2026, the provisional text1 of the new EU’s For-
eign Direct Investment (FDI) screening regulation was finally pub-
lished (the New Regulation). This reflects the political agreement 
reached on December 11, 2025, between the European Parliament 
and the Council of the European Union (Political Agreement).2

Following the initial European Commission’s (EC’s) proposal in 
early 2024, negotiations with the Council and the Parliament were 
held on several points3 in the ensuing months (so-called trilogue), 
ultimately resulting in the mentioned Political Agreement.

After the formal adoption of the New Regulation (through 
endorsement by the Council and the Parliament), member states 
will need to amend and update their own regimes, with an impact 
on the scope and timing of future FDIs across the European Union. 
Notifying parties will also need to take the New Regulation into 
account in their FDI notification strategy. 

This article provides an overview of the New Regulation. 

Compulsory FDI Screening Across the EU 

The Political Agreement has confirmed the fundamental para-
digm currently in force, with member states remaining responsible 
for the review of foreign investments under their own national 
regime. 
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However, the New Regulation will render it mandatory for all 
EU member states to establish a national FDI screening mechanism 
within an 18-month transition period after its entry into force. 
This represents a significant shift from the current framework, 
where member states are encouraged but not required to adopt a 
screening regime. 

The practical impact of this requirement will, however, be lim-
ited: as of today, 26 of the 27 member states have already established 
a screening regime. FDI regimes were recently enacted in the few 
lagging countries, such as in Croatia in November 2025. Cyprus, 
the sole exception, is currently in the process of adopting its own 
mechanism.

Minimum Scope

The New Regulation will provide for a minimum scope of sec-
tors for which an ex ante review of a foreign investment becomes 
mandatory. 

The list covers targets established in the European Union active 
in any of the following areas:

1. dual use items subject to export controls;4

2. defence-related products and technology;5

3. advanced technology such as semiconductors, quantum 
technology, and arti�cial intelligence technology, even 
limited to research; 

4. critical transport, energy or digital infrastructures;6

5. speci�c activities7 as regards strategic raw materials;8

6. speci�c �nancial entities;9 and 
7. electoral operations management.10

On the other hand, the Political Agreement has confirmed that 
greenfield investments are not included in the minimum scope of 
the New Regulation.

It will, however, be for the member states’ own legislation to 
determine whether such sectors should be further detailed by a list 
of assets and operations (as in many national regimes) and what is 
the local nexus that would trigger a filing (e.g., whether the mere 
establishment of a local entity is sufficient, or substantive assets or 
operations also need to be located in the country).
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Member states will remain free to impose investment screening 
to a wider list of sectors than those covered in the New Regulation, 
but in that case the New Regulation clarifies that it will apply to 
investments notified in those sectors too, including for purposes 
of the “cooperation mechanism.”

The Foreign Investor’s Subsidiary in the EU 

The Political Agreement has also confirmed that the relevant 
foreign investments extend to investments made through a “foreign 
investor’s subsidiary in the EU,” that is, undertakings established 
in the European Union but ultimately controlled (directly or indi-
rectly) by non-EU nationals or entities not established under the 
laws of a member state. 

This provision, which was strongly promoted by a number of 
member states, aims at covering a situation envisaged by the Court 
of Justice in the Xella case11 and allows these transactions to be 
covered by the cooperation mechanism. 

Reinforced Cooperation Mechanism 

With a view to promoting a prompter attitude of host member 
states to notify foreign investments to the EC and other member 
states pursuant to the cooperation mechanism, the New Regula-
tion will specify in which cases the activation of the cooperation 
mechanism is mandatory. 

In particular, host member states will have to share an FDI fil-
ing through the cooperation mechanism within 15 calendar days 
of the filing, if (1) the investment concerns a target active in the 
minimum scope of sectors and (2) one of the following alternative 
criteria is met:

■ �e foreign investor is directly or indirectly controlled by 
a third-country government. 

■ �e foreign investor or any related party thereof (1) is 
subject to EU sanctions, or (2) was previously involved 
in a foreign investment that was either vetoed by a mem-
ber state or approved with mitigating measures that were 
signi�cantly or repeatedly violated.
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In addition, irrespective of whether the investment concerns 
a target active in the minimum scope of sectors, the host member 
state must share the FDI filing through the cooperation mechanism 
when (1) it decides to open an in-depth investigation under its own 
regime, or (2) imposes mitigating measures or prohibits the invest-
ment without an in-depth investigation, in each case provided that 
the target is (a) active in a project of Union interest,12 or (b) has 
subsidiaries or is part of a group with multiple subsidiaries in other 
member states.13

Finally, the New Regulation requires member states to use the 
cooperation mechanism on a discretionary basis and without undue 
delay, whenever they consider that another member state might be 
affected by the transaction, because it may jeopardize its security 
or public order.14

Overall, the New Regulation appears to have opted for a more 
detailed indication of the specific cases in which the cooperation 
mechanism applies, compared to the current regime where it is 
generally triggered by the mere circumstance that a foreign inves-
tor submits a filing in a member state pursuant to the applicable 
national regime. The practice will show whether this will result 
in an increased cooperation (with a larger number of transaction 
being reviewed at EU level) or rather an enhanced cooperation 
(where instead fewer but arguably more sensitive transactions are 
screened at EU level). 

Risk Factors

The EU FDI Regulation has never been intended to dictate to 
member states how to make screening decisions, as they remain the 
ultimate arbiters of whether a foreign investment must be autho-
rized, with or without conditions, or vetoed. However, it seeks to 
establish common risk factors, determining when foreign invest-
ments are “likely to negatively affect security and public order.”

The existing EU FDI Regulation lists a series of factors, dis-
tinguishing between (1) impact-based criteria, such as the supply 
of critical inputs and access to sensitive information, as well as 
(2) investor-based criteria, essentially whether the foreign investor 
is indirectly controlled by a third-country government.

The Political Agreement results in the New Regulation expand-
ing both types of criteria further.
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First, the New Regulation includes new impact-based criteria, 
such as the protection of electoral processes and the protection of 
public health, including the provision and availability of “critical 
medicines”15 and other critical technologies,16 security and func-
tioning of critical infrastructures, and the security of military and 
other public facilities.

Second, the New Regulation will extend the investor-based risk 
assessment to the influence that could be exerted on the target by 
a broad network of related parties, including:

■ controlling persons and entities, 
■ bene�cial owners,17

■ any subsidiaries, and
■ any controlled or owned entity acting on their behalf. 

The New Regulation will require member states to assess new 
risk factors related to any of the persons or entities listed above, 
including:

■ Whether the investor is likely to: 
■ pursue a third country’s policy objectives through 

the investment,18

■ facilitate the development of a third country’s military 
capabilities,

■ use the investment to support internal repression in a 
third country or the commission of serious violations 
of human rights or international humanitarian law.19

■ Whether it has previously made an FDI that was screened by 
a member state but not authorised, or was only authorised 
subject to mitigating conditions that were signi�cantly or 
repeatedly not complied with.

■ Whether it is subject to EU sanctions and the reasons 
therefor.

■ Whether it is established in a jurisdiction identi�ed as a third 
country with signi�cant strategic de�ciencies in its Anti–
Money Laundering/Counter-Terrorism Financing regime.

■ Whether it is subject to legislation of a third country that 
imposes obligations on natural or legal persons to share 
information for intelligence purposes. 

Finally, the New Regulation introduces the notion of “opaque 
ownership structure” of the foreign investor as a risk factor, 
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covering cases where the investor has a complex corporate structure 
obscuring the true ownership and control, associated with potential 
problematic connections.

Stronger Procedural Coordination 

In terms of procedure, the New Regulation reinforces member 
state coordination, with key elements that merit close attention.

First, the New Regulation confirms the introduction of a right to 
be heard for investors. In particular, prior to adopting a decision to 
impose remedies or prohibit an investment, the screening authority 
will have to provide the “parties” (presumably the investor and the 
target or seller) with an opportunity to present their views. While 
this does not go as far as expressly contemplating a negotiation of 
remedies, it represents a significant improvement as many national 
regimes are currently unclear on this aspect, often resulting in 
untransparent decision-making processes for the parties.

Second, host member states will have the authority to review ex 
officio investments that were not notified, in two scenarios:

■ the investment falls within the scope of the national regime 
but is not subject to an ex ante authorization requirement 
thereunder. In such case, the host member state may con-
duct its review for at least 15 months and up to a maximum 
of �ve years following the completion of the transaction; or

■ the investment was subject to an ex ante authorization 
requirement, but the investor either failed to �le a noti�ca-
tion or �led it only a�er completion of the transaction. In 
such case, the host member state may conduct its review 
for a period of at least two years following completion.

With a view to increasing certainty for investors, the New 
Regulation will also: 

■ harmonize the duration of “phase 1” reviews to 45 calen-
dar days from �ling submission (whereas the duration of 
“phase 2” (i.e., in-depth investigations) will be le� to the 
national regimes); and

■ require member states to publish guidelines on their own 
regimes.
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The New Regulation does not provide binding common dead-
lines for notifications of transactions in several member state (as 
initially proposed by the EC). In these cases, however, investors 
will be required to “endeavor” to submit their filings on the same 
date. And member states shall endeavor to align the timing of their 
procedures, including as regards the clearance, and shall discuss 
whether their decisions are compatible with each other.

Similarly, where the cooperation mechanism applies, member 
states will be required to endeavor to share the relevant filings on 
the same day. Depending on how these requirements are enforced 
in practice, this may have a significant impact on notifying parties’ 
filing calendars, as it would make it more difficult to stagger FDI 
notifications across member states.

Balance of Powers

The New Regulation preserves member states’ responsibility 
to screen investments, subject to compliance with the procedural 
requirements, which seek to ensure that the EC and other mem-
ber states are suitably and timely involved within the cooperation 
mechanism framework.

The New Regulation will allow the notifying member state 
to request the EC to issue an opinion or other member states to 
provide comments. 

Interestingly, the trilogue negotiations among the EC, the Coun-
cil, and the Parliament also covered the possibility to give the EC 
decisional power to resolve disagreements between member states 
on the treatment of a particular foreign investment (as the EC 
had initially envisaged in its original proposal). The compromise 
reflected in the New Agreement is to expressly enable the EC to:

■ propose mitigating measures, by means of its opinion 
addressed to the notifying member state, strengthening 
the EC’s practical role beyond mere assessment; 

■ issue a duly justi�ed opinion addressed to all member states 
where it considers that several foreign investments, taken 
together and in light of their characteristics, are likely to 
negatively a�ect security or public order, following which 
it shall engage in discussions with member states on how 
to address the identi�ed risks.
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Notably, in case of non-notified foreign investments, the New 
Regulation introduces a mandatory meeting mechanism: follow-
ing the receipt of comments or an opinion, and at the request of 
a member state having issued comments or of the EC, the host 
member state will be now obliged to organise a meeting to discuss 
how best to address the risks identified. In cases of a transaction 
notified in multiple member states, all such notifying member 
states are invited to that meeting, to ensure compatibility between 
clearance decisions of different national authorities.

As a result, the New Regulation contains mechanisms result-
ing in “peer pressure” and accountability for the host member 
state. While the obligation to take “due consideration” of a com-
ment or opinion remains unchanged, the notifying member state 
will be required to communicate to other member states and the 
EC the extent to which it gave due consideration to their com-
ments or opinion, as well as, where applicable, the reasons for its 
disagreement.

Next Steps

The provisional text of the New Regulation will need to be 
finalized, and thereafter will need to be formally endorsed by both 
the Parliament and the Council. 

Once formally adopted and published in the Official Journal of 
the European Union, the New Regulation will enter into force 20 
days thereafter. A transitional period of 18 months will then follow, 
during which member states will be required to adapt (or adopt) 
their national laws accordingly. 

Notes
* �e authors, attorneys with Cleary Gottlieb Steen & Hamilton LLP, 
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and ckaniecki@cgsh.com, respectively.
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council-and-parliament-reached-political-agreement-to-improve-fdi-
screening/, https://www.europarl.europa.eu/news/en/press-room/20251 
209IPR32108/agreement-on-to-protect-eu-strategic-sectors-from-risky-
foreign-investments, and https://ec.europa.eu/commission/presscorner/
detail/en/ip_25_3007, respectively. 

3.  See Council’s mandate for negotiations with the European parlia-
ment of 6 June 2025, https://data.consilium.europa.eu/doc/document/
ST-9517-2025-INIT/en/pdf. 

4.  As identified in Annex I to Regulation (EU) 2021/821.
5.  Annex to Directive 2009/43/EC. 
6.  Considered critical based on a risk assessment performed by the 

host member state.
7.  Notably, exploration, extraction, recycling, or recovery.
8.  As identified in Section I, Annex I to the Critical Raw Materials Act.
9.  Central counterparties, central securities depositories, operators of 

regulated markets, operators of payment systems (excluding central banks), 
other systematically important institutions (as defined in Article 131(3) of 
the Directive 98/26/EC), and global providers of specialized financial mes-
saging services.

10.  Like voter registration databases and voting systems.
11.  Judgment of the Court of 13 July 2923, Xella Magyarország, C-106/22, 

ECLI:EU:C:2023:568. 
12.  These include GOVSATCOM, the Union Space Program, the Union 

Secure Connectivity Program, Horizon, and TEN-T.
13.  In these circumstances, the host member state has 45 calendar 

days—and not 60 nor 5 days as previously envisaged by the EC and Parlia-
ment, respectively—from the filing to notify it to the cooperation mechanism.

14.  The New Regulation clarifies that this would be the case when the 
target has significant operations in other member states or belongs to a cor-
porate group with entities established in several member states.

15.  As identified in a specific list annexed to the New Regulation.
16.  As identified in a specific list annexed to the New Regulation, which 

includes various biotechnologies, advanced connectivity, navigation and digi-
tal technologies, submarine fiber-optic cables, advanced sensing technologies, 
space and propulsion technologies, aerospace technologies, energy technolo-
gies, robotics, and advanced materials and manufacturing technologies. As 
happened when the existing FDI Regulation entered into force, it is also likely 
that member states will reflect this list in their own FDI regime, requiring a 
filing when the target owns any such technology, even if not required under 
the New Regulation.

17.  Defined to capture natural persons on whose behalf the foreign invest-
ment is made or on whose behalf the control over that foreign investment is 
exercised. When it is not possible to identify the natural person, including in 
the case of publicly traded companies, the legal person, entity, or trust at the 
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highest identifiable level in the upstream ownership or control chain of the 
foreign investor or Union target should be considered as the beneficial owner.

18.  Such as using the investment to coerce a member state or the Union 
into preventing, ceasing, modifying, or adopting a particular act.

19.  Particularly where the Union target develops or produces items 
listed in Annex I of Regulation (EU) 2021/821 (dual-use goods) or Annex I 
of Directive 2009/43/EC (defence-related products).




