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Regulatory approvals have always been among
the most consequential and least predictable ele-
ments of M&A execution. Although regulatory
agencies operate within statutory frameworks, the
application of those mandates varies across both
regulators and administrations, particularly where
review standards incorporate broad public interest
considerations. Deal teams regularly assess anti-
trust, national security, and sector-specific approval
risk, but the precise contours of regulatory response
often cannot be determined in advance of engage-

ment with the relevant agency.

Regulatory approval has also always carried the
possibility of conditions. Traditionally, those condi-
tions have taken the form of structural divestitures
or behavioral commitments tied directly to compet-
itive effects or consumer impact. From time to time,
however, agencies have exercised their discretion
more broadly. Recent approvals from the Federal
Communications Commission (“FCC” or “Com-
mission”) reflect a more visible use of that discre-
tion in the corporate governance context. In Decem-
ber 2025, for example, the FCC approved AT&T’s
acquisition of wireless spectrum licenses from
UScellular subject to a condition unrelated to spec-
trum concentration or service quality. As part of the
approval, AT&T committed to end its diversity,
equity, and inclusion (“DEI”) initiatives, and the
Commission expressly relied on those commit-
ments in concluding that the transaction served the

public interest.
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That approval followed a series of similar ac-
tions from earlier last year. In May 2025, Verizon
obtained FCC approval for its $20 billion acquisi-
tion of Frontier Communications just one day after
it agreed to substantially roll back its DEI programs,
including removing DEI references from training
materials, modifying supplier diversity practices,
and eliminating certain hiring goals. In July 2025,
T-Mobile made comparable commitments in con-
nection with approvals for its $4 billion acquisition
of UScellular’s wireless operations and spectrum,
as well as a joint venture to acquire fiber provider
Metronet. Later that same month, Skydance secured
approval for its merger with Paramount after resolv-
ing litigation with President Trump and agreeing to
impose internal content oversight measures in-
tended to “root out” political bias.

These approvals reflect a shift in how transac-
tion review functions in practice. Boards and deal
teams have traditionally evaluated regulatory risk
on the premise that approval conditions bear a
rational and direct relationship to the transaction,
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typically tied to competitive effects or consumer impact.
Conditioning approval on company-wide governance com-
mitments alters that premise and brings internal governance
decisions into the regulatory approval calculus. Where ap-
proval authority is exercised on a discretionary, case-by-
case basis, similar dynamics are likely to recur as regulatory
priorities evolve across administrations. For boards, execu-
tives, financial advisors, and counsel, the intersection of
governance and regulatory approval therefore warrants
sustained attention in transaction planning.

How Regulatory Approvals Became a Governance
Lever

The recent use of regulatory approvals to influence
internal corporate policy arises from a convergence of legal
authority, institutional incentives, and political scrutiny that
has rendered regulatory review in the M&A context an es-
pecially effective tool for advancing regulatory priorities.
Many agencies operate under statutory mandates that require
consideration of broad public interest factors, affording
them significant discretion in evaluating whether a transac-
tion should proceed. At the same time, formal rulemaking
has become increasingly burdensome and vulnerable to legal
challenge, limiting regulators’ ability to advance contested
policy priorities through more traditional means.

That pressure has been reinforced by a materially
changed legal and policy landscape surrounding certain
internal governance practices, including DEI initiatives.
Recent judicial decisions, executive actions, and federal
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guidance have applied heightened scrutiny to programs that
take race, gender, or other protected characteristics into ac-
count, contributing to increased enforcement attention and
perceived litigation risk for regulated companies. In the
telecommunications sector, Commission leadership has also
signaled through public statements and direct communica-
tions with regulated entities that such practices may be
considered in public interest determinations, making the
transaction approval process a particularly relevant point of
regulatory engagement.

Against this backdrop, tying governance conditions to
M&A transactions offers regulators a distinct set of
advantages. Transactional review allows agencies to act on
a company-specific basis, in real time, and at a moment
when regulated entities face substantial pressure to reach
resolution. For the parties to the transaction, delay can carry
meaningful economic and strategic costs, particularly where
financing, integration planning, and market expectations are
tied to closing. Approval authority thus provides regulators
with a degree of practical leverage that is difficult to
replicate through rulemaking or enforcement alone. That
leverage is most pronounced in sectors subject to ongoing
regulatory oversight, where transaction approvals are

frequent and central to business strategy.

The Impact of Governance-Conditioned Approvals on
Corporate Governance

Importantly, the use of transaction approvals to address
governance issues does not depend on regulators articulat-
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ing a comprehensive governance agenda or asserting ex-
panded jurisdiction over corporate affairs. Instead, it reflects
how transaction review functions in practice. Regulatory
approvals in the M&A context occur on a transaction-by-
transaction basis, allowing governance-related conditions to
be raised and resolved without the formality or visibility as-
sociated with rulemaking or broad policy statements.

In turn, internal corporate initiatives that were previously
managed as part of ordinary governance oversight may
increasingly be revisited in connection with specific transac-
tions, particularly in industries where regulatory approvals
are frequent or strategically significant. Governance choices
may therefore be considered not only in terms of long-term
objectives, but also in light of how they affect approval for a
given deal.

Repeated reassessment of internal initiatives in transac-
tion settings carries consequences for how those policies are
perceived. When governance commitments are modified in
response to deal-specific considerations or regulatory
posture, stakeholders may begin to view them as negotiable
rather than fixed commitments. Governance oversight
consequently becomes more closely intertwined with trans-
action strategy—not by formal mandate, but through the

practical realities of securing regulatory approval.

Implications for Board Judgment and Oversight

The use of regulatory approvals to influence internal
corporate governance has direct and practical implications
for boards. These implications touch core aspects of board
oversight, including how governance decisions are made
under the pressure of a deal, how those decisions persist be-
yond closing, and how fiduciary judgment is exercised amid
competing regulatory, stakeholder, and strategic
considerations. These dynamics also create incentives for
boards to adjust how internal policies are adopted, docu-
mented, and communicated well before a transaction is an-
nounced, in order to reduce regulatory friction and preserve

deal certainty.

Governance Challenges Created by Regulatory
Conditions

One of the most immediate challenges for boards is that
internal governance matters may be addressed under deal
constraints rather than through ordinary board processes.
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These types of governance matters have traditionally been
considered through deliberative board processes, informed
by sustained engagement, public commitments, and stake-
holder expectations. When such policies surface as condi-
tions of regulatory approval, boards may be required to reas-
sess long-standing initiatives in the context of a specific
transaction, often with far less time and flexibility than
would ordinarily accompany governance decisions of that
magnitude.

Complicating this assessment is the unsettled nature of
the current regulatory environment. Boards are increasingly
required to make governance decisions without clear or
stable guidance about how internal policies will be viewed
in future transaction reviews, as legal standards and enforce-
ment priorities continue to evolve across administrations
and agencies. Under these circumstances, approval condi-
tions may reflect the views of current regulatory leadership
as much as established precedent. As a result, boards may
find it more difficult to assess, at the outset of a transaction,
how internal governance choices will be evaluated during

regulatory review.

Prior transactions illustrate how this uncertainty can
materialize in practice. During President Trump’s first
administration, the U.S. Department of Justice (“DOJ”)
challenged AT&T’s acquisition of Time Warner by pursuing
litigation rather than seeking behavioral remedies, despite
the absence of traditional horizontal overlap. The challenge
coincided with President Trump’s repeated public criticism
of CNN, a Time Warner subsidiary, and was widely regarded
by market participants as an unusually aggressive approach
to a vertical media transaction. Although the DOJ ultimately
lost at trial, the lawsuit underscored for boards that regula-
tory discretion, when combined with public political com-
mentary, can materially affect deal timing and certainty.

Recent reporting around the proposed sale of Warner
Bros. Discovery (“WBD?”) illustrates how boards must be
able to respond to these lessons in real time. During the bid-
ding contest between Netflix and Paramount, press coverage
focused not only on price and strategic fit, but also on how
different bidders would handle ownership of CNN. Under
Netflix’s proposal, WBD would have first spun off certain
cable assets, including CNN, and Netflix would have
subsequently acquired WBD’s film and television studios,
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HBO and HBO Max. In contrast, Paramount’s competing
bid was for the entire company. That divergence in structure
assumed added significance in light of President Trump’s
repeated public criticism of CNN and his statements that the
network’s ownership should change, adding a political
dimension to the transaction and prompting commentary
that regulatory review could extend beyond traditional com-
petition analysis. In this politically charged environment,
boards may therefore be required to factor those consider-
ations into decisions about asset composition, deal structure,
and governance posture well before a transaction undergoes
formal review.

Long-Term Governance Consequences

These dynamics are compounded by the fact that corpo-
rate governance policies are not designed to be temporary
concessions tied to a single transaction. Changes made in
the transactional context are likely to become part of the
company’s ongoing governance framework, shaping expec-
tations well beyond the closing of a particular deal. Boards
must therefore manage the impact of these decisions across
multiple stakeholder constituencies simultaneously. Deci-
sions to modify or abandon internal initiatives in response
to regulatory conditions may affect employee morale, invite
investor scrutiny, or carry reputational consequences.
Managing those competing pressures falls squarely within
the board’s oversight role, requiring directors to balance
stakeholder impact against fiduciary obligations to pursue
transactions that advance the company’s strategic objectives.

In addition to regulatory considerations, boards must ac-
count for how governance concessions are perceived by
external constituencies that may draw very different conclu-
sions about the company’s motivations and priorities.
Boards also play a central role in shaping the narrative sur-
rounding governance-related decisions, including how those
decisions are explained to employees, investors, and the
market. Public reactions to recent transaction approvals sug-
gest that stakeholders often interpret such decisions through
the lenses of market power, customer dependence, and
perceived insulation from competitive pressure. In industries
viewed as essential or highly concentrated, governance
changes made to secure regulatory approval may be seen as
reflecting strategic calculation rather than principled judg-
ment, heightening reputational risk even where the underly-
ing decision is legally sound.
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The recent focus on DEl-related conditions does not
imply any limit on the scope of this approach. DEI has
emerged as an early example largely because it is a highly
visible corporate initiative that has been the subject of
sustained legal and political challenge. Internal programs
around environmental and sustainability commitments, data
governance frameworks, and artificial intelligence oversight
all share similar characteristics and could likewise become
the subject of regulatory conditions in future M&A
transactions.

For boards, governance conditions accepted in one trans-
action can carry forward into future approvals, particularly
for companies that engage in repeated acquisitions or oper-
ate in heavily regulated industries. Conditions agreed to in
one transaction often inform regulators’ expectations in later
approvals, even where the transactions involve different as-
sets or strategic objectives. A pattern of concessions may
influence how regulators, investors, and other stakeholders
view the company’s governance posture, affecting not only
the current deal but the board’s flexibility across a broader
transaction pipeline. As a result, boards may need to evalu-
ate governance concessions not only in terms of their imme-
diate impact on a particular transaction, but also in light of
how they position the company for future strategic activity.

Deal Execution and Closing Risk

From a deal execution perspective, governance-related
conditions in transaction approvals expose a mismatch be-
tween emerging regulatory practice and the way approval
risk is typically allocated in M&A agreements. Customary
regulatory covenants have developed with the expectation
that approval conditions would take the form of structural
remedies or behavioral remedies tied to competitive effects.
Those covenants generally contemplate procedural coopera-
tion with regulators and acceptance of transaction-related
remedies designed to address market structure or consumer
harm. Where agreements limit the scope of required reme-
dies, those limitations are typically framed in terms that
courts and practitioners evaluate by reference to economic
burden, business impact, or proportionality, rather than by

reference to the subject matter of the remedy itself.

Governance-related approval conditions challenge those
assumptions. Although regulatory efforts covenants often
extend to behavioral remedies that regulate post-closing
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conduct, governance commitments differ in important
respects. They may regulate internal corporate policies
rather than market-facing conduct, apply to across the
company as a whole rather than to the acquired business,
and persist indefinitely rather than for a defined compliance
period. They may also bear little or no relationship to the
competitive effects of the transaction itself, yet become
decisive to the approval outcome. As a result, determining
whether accepting such commitments falls within the scope
of an efforts covenant is no longer straightforward.

These uncertainties are most likely to surface when ap-
proval is delayed or contested. A seller may argue that
refusal to modify internal policies reflects a failure to use
the contractually required level of efforts to secure approval.
In contrast, a buyer may contend that while efforts cove-
nants can require acceptance of economically burdensome
remedies affecting the acquired business or post-closing
conduct, they do not extend to open-ended, company-wide
governance concessions unrelated to the transaction’s eco-
nomics or competitive impact. When governance conditions
function in this way, they operate less like traditional regula-
tory remedies and more like negotiated deal terms, introduc-
ing a new dimension to closing risk allocation that traditional
regulatory covenants were not drafted to address.

Fiduciary Judgment Under Competing Pressures

The convergence of governance considerations and deal
execution risk during the regulatory approval process af-
fects how boards apply their fiduciary judgment. Boards
continue to owe the same fiduciary duties, but must make
decisions in circumstances where questions about deal tim-
ing, regulatory approval, and longer-term governance com-
mitments are presented at the same time. The approval pro-
cess often compresses those considerations into a single
decision point, requiring boards to weigh whether a pro-
posed concession advances the transaction while remaining
consistent with the company’s broader interests.

In practice, this requires boards to navigate tradeoffs that
do not fit neatly into traditional deal analysis. Decisions that
support closing may carry consequences for internal gover-
nance priorities, while decisions aimed at preserving gover-
nance commitments may introduce approval risk or delay.
Applying fiduciary judgment in this context involves as-
sessing those tradeoffs directly and determining how best to

© 2026 Thomson Reuters
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proceed in light of the company’s overall objectives, rather
than treating governance issues and deal execution as
standalone or sequential considerations.

Preparing for Effective Board Oversight

As regulatory approvals intersect with internal corporate
policies, boards should not assume that governance consid-
erations will remain separate from the approval process. Ef-
fective oversight requires incorporation of regulatory
foresight into governance discussions before a transaction is
on the table. To prepare, boards should work closely with
management and advisors to identify which internal initia-
tives are most likely to attract regulatory scrutiny in the
context of a transaction. Programs that are highly visible
and subject to active legal or political debate are more likely
to become the focus of regulatory conditions. Understand-
ing that landscape in advance allows boards to assess how
those initiatives align with the company’s long-term strat-

egy and values outside the pressure of a deal.

Boards should also seek clarity about which policies are
foundational and which may be adaptable if transaction ap-
proval depends on it. That clarity does not eliminate time
pressure during regulatory review, but it helps ensure that
governance decisions made under constraint are anchored in
prior board judgment rather than improvised in response to
deal-specific demands. Where such distinctions have not
been established in advance, governance choices are more
likely to be shaped by the immediate circumstances of a
transaction rather than by the company’s longer-term

governance framework.

As part of that preparation, boards may also consider how
governance objectives are embedded and implemented.
Some initiatives may be set forth in formal policies or pub-
lic commitments that the board expects to rely on over time,
while others may be advanced through oversight practices
or internal controls that allow for adjustment as circum-
stances change. Making these determinations in advance
can help boards respond to regulatory conditions without
having to revisit core governance commitments under deal-

specific pressure, reinforcing governance discipline.

Coordination across functions is equally important.
Boards should ensure that legal, regulatory, compliance, and

communications teams are aligned early in the transaction
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planning process. Where governance concessions become a
possibility, companies will need a cohesive narrative not
only to regulators, but also to employees, investors, and
other stakeholders. Looking beyond immediate alignment,
boards must also evaluate governance concessions in a
longer-term context. Effective oversight therefore requires
boards to consider how individual transaction-related
governance decisions fit within the company’s broader ap-
proach to regulatory and governance issues.

Looking Ahead

The Commission’s recent approval orders have drawn at-
tention to the telecommunications sector because internal
governance commitments were not only raised as regulatory
conditions, but became dispositive to deal outcomes on an
unusually compressed timeline. In several instances, ap-
provals followed within days of governance-related com-
mitments, underscoring the extent to which those commit-

ments had become central to the approval decision.

The significance of those decisions, however, lies less in
the identity of the regulator or the sector involved than in
the discretionary nature of the approval authority being
exercised. Wherever regulators exercise discretionary, case-
by-case approval authority, transaction review may extend
beyond competition and market structure to encompass
internal governance decisions. As discussed above, the
media and communications sector provides a concrete
example of how this dynamic can arise outside
telecommunications. Other heavily regulated sectors share
similar regulatory features and may therefore encounter
comparable scrutiny, including financial services, energy
and utilities, transportation, and certain technology sectors
subject to licensing, security or content review.

For boards and their advisors, regulatory approval is a
point at which governance considerations and deal execu-
tion intersect. Treating those matters as separate inquiries
can obscure how one affects the other. Advance preparation
helps ensure that governance decisions reflect informed

judgment rather than transactional constraint.
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March brought a one-two punch for Nexstar’s proposed
$6.2 billion acquisition of Tegna. On March 18, eight state
attorneys general—spanning California to Virginia—filed a
sweeping Clayton Act challenge seeking to permanently
enjoin the deal. That same day, DIRECTYV filed its own ac-
tion for injunctive relief—a rare private challenge—alleg-
ing that the merger would turbocharge retransmission fees
and trigger newsroom closures nationwide. The FCC and
the Department of Justice Antitrust Division (“DOJ”)
declined to block the transaction, which closed on March
19, and both the states and DirecTV followed up by filing
separate motions for a temporary restraining order to enjoin
further integration. A week later, on March 27, a federal
judge in the Eastern District of California granted DirecTV’s
motion and ordered the parties to cease integration efforts
for 14 days pending a preliminary injunction hearing
scheduled for April 7. Parallel to these actions brought under
federal antitrust law, a coalition of cable and broadband as-
sociations has also filed an emergency application with the
D.C. Circuit to challenge the FCC approval.

Although the theories in the state AG and DirecTV
complaints differ in some respects, they share a central
claim: the merger would create unprecedented concentra-
tion in the licensing of Big Four retransmission consent and
give Nexstar enhanced leverage to raise prices and reduce

the quality and diversity of local news. Together, these ac-
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tions offer important insights for companies contemplating
strategic transactions.

In particular, four takeaways stand out:
(1) the escalating risk of state attorney general enforcement;
(2) the staying power of the 2023 Merger Guidelines;
(3) the renewed potency of private merger challenges; and

(4) the loss of distinct viewpoints as a vector for assessing
reduction in quality.

Background on Complaints

In the complaint filed by California, Colorado, Connecti-
cut, Illinois, New York, North Carolina, Oregon, and Vir-
ginia, the states define the relevant product market as the
licensing agreements to retransmit television programs from
the Big Four—ABC, CBS, NBC, and Fox—alleging that
the affiliate stations have unique offerings to viewers. The
states note that both the DOJ and the Federal Communica-
tions Commission adopted the same product market in prior

investigations.!

The geographic market in the states” complaint is calcu-
lated in units of designated market areas (“DMAs”), of
which the proposed transaction would implicate 31 across
the country. Each DMA represents a market area in which
Tegna and Nexstar each own at least one Big Four-affiliate
station, and 11 of the 31 DMAs directly affect residents of
the plaintiffs-states.

In detailing the presumptive illegality of Nexstar/Tegna
deal, the states allege that the post-merger HHI in each af-
fected DMA would far exceed 1,800, with the highest being
6,556 in the Norfolk-Portsmouth-Newport News region in
Virginia. The lowest market share of the merged entity in a
DMA would be 48.6%, which is greater than the 30% stan-
dard in the Merger Guidelines.

The states advance three theories of harm. First, the
acquisition would raise retransmission fees for the 11 DMAs
where Tegna and Nexstar directly compete, which would
result in higher subscription prices and fewer viable
alternatives. Second, given the industry practice of negotiat-
ing retransmission agreements on a ‘“station-group, multi-
market ‘footprint’ basis,” the anticompetitive effects of
higher prices would spill over into the remaining DMAs

© 2026 Thomson Reuters
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where Tegna and Nexstar do not own competing stations.
Third, Nexstar’s modus operandi of consolidating news-
rooms would lead to job cuts and a reduction in the number
of independent news outlets, which, according to the states,
is a decrease in news quality.

DIRECTV'’s theories of harm track those brought by the
states—including the same product and geographic mar-
kets—alleging potential price hikes for retransmission li-
censes and a reduction in the quality of local broadcast news
offerings.

Embracing the 2023 Merger Guidelines

Both complaints adopt the lower market share threshold
for presumptive illegality (Guideline 1), discuss Nexstar’s
serial acquisitions (Guideline 8), and industry trends toward
consolidation (Guideline 7) as outlined in the 2023 Merger
Guidelines. All three of these guidelines represent an evolu-
tion from the 2010 Horizontal Merger Guidelines, which
used a higher market share threshold for scrutiny and did
not consider serial acquisitions or trends towards consolida-
tion to independently warrant investigation. This explicit
endorsement of the 2023 Merger Guidelines by both state
enforcers and a private claimant increases the likelihood
that these principles will continue to shape merger review
processes and be adopted by courts.

Station Consolidation as Quality Degradation

In addition to the traditional theories of harm in which
the proposed transaction allegedly reduces competition and
raises prices for consumers, both complaints allege that
Nexstar’s longstanding strategy to consolidate newsrooms
would sacrifice local news reporting and give Nexstar edito-
rial power to “suppress viewpoints and exclude voices that
are essential to a robust political and social discourse.” The
states’ complaint claims that “[e]liminating independent
sources of local news is a quality degradation resulting from
the aggregation of market power and, as such, fits neatly
within traditional antitrust concerns over the ability of firms
with significant market power to lower the quality of
products (even as they boost prices).” DIRECTV describes
the “reduced variety and quality” of content as “precisely
what the antitrust laws are designed to prevent.” In couch-
ing this impact on consumers in traditional antitrust par-
lance, both complaints contend this loss of independent
reporting constitutes a reduction in quality.
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Rise of Independent State AG Challenges

While many state AGs have historically acted in concert
with federal enforcers to challenge mergers, the present case
shows that state AGs will sue to block deals even without
the support of their federal counterparts. The last time state
and federal enforcers diverged on merger enforcement was
in 2019 during the first Trump administration when over 10
state AGs sued to enjoin the T-Mobile/Sprint merger after
DOJ cleared it. Their challenge was ultimately unsuccess-
ful, but it demonstrated that state antitrust enforcers were
willing to litigate on their own.

The states’ challenge to the Nexstar/Tegna acquisition
comes on the heels of ongoing litigation in the Live Nation
monopolization case, in which a bipartisan coalition of state
AGs have forged ahead after the DOJ settled its claims mid-
trial. In that case, the states are also pursuing theories of
harm under their own state antitrust and consumer protec-
tion statutes, whereas in the present case they sued only

under federal law.

State AGs have varying degrees of resources to bring
these cases, but they can leverage their resources by work-
ing together. Some are significantly increasing their antitrust
litigation capacity as they see new opportunities to make
their mark in the competition and consumer protection
space.

Increased Risk of Private Merger Challenges

DIRECTY, a customer of the merging parties, filed its
own private action on the same day in the same district court,
seeking to block the proposed acquisition on substantially
similar grounds. The private right to challenge a merger has
existed since the enactment of the Clayton Act in 1914, but
it is uncommon due to the cost and difficulty in showing
antitrust injury—a requirement for standing to sue. This rare
instance of a private party suing to stop a transaction
highlights the potential hurdles to clearing a deal even when
federal enforcers give it the green light.

Looking Ahead

It remains to be seen how the states and DIRECTV will
fare in their challenges of Nexstar’s acquisition of Tegna,
but the lessons are clear: 1) Merging parties should continue
to expect scrutiny by state AGs (even if federal enforcers
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decline to act); 2) The 2023 Merger Guidelines continue to
gain traction; 3) Private parties pose more of a risk than just
providing evidence to bolster an enforcer’s claims; because
as customers, suppliers, and competitors, they may seek to
stop or unwind mergers themselves; and 4) Claims regard-
ing non-price competitive effects from transactions such as
reduction in quality remain popular.

ENDNOTES:

"The relevant product market was used by DOJ in its
challenges to Nexstar’s acquisition of Tribune Media in
2019 as well as to Gray Television’s acquisition of Quincy
Media in 2021. Both transactions were cleared after the DOJ
secured divestitures.
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Overview

In a recent decision that financial advisors should take
note of, the Delaware Court of Chancery declined to dismiss
a claim that a financial advisor aided and abetted breaches
of fiduciary duty by the board of directors of a special
purpose acquisition company (“SPAC”) in connection with
an allegedly misleading merger proxy statement. Although
the case (Electric Last Mile Solutions, Inc. Stockholder Liti-
gation)' arises out of the somewhat unusual facts of a “de-
SPAC” transaction, where the subject company faced bank-
ruptcy less than a year following its going-public merger,
the Court’s analysis and the scope of its ruling may have
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broader implications for financial advisors in M&A
transactions.

The ruling shows that notwithstanding recent Delaware
Supreme Court decisions instructing lower courts to apply a
more critical approach to assessing claims of aiding-and-
abetting liability, risk in this area remains.? In this case, the
Court declined to dismiss claims that the financial advisor
had knowingly failed to correct projections contained in
board materials, which were eventually summarized in the
proxy statement. The Court imputed knowledge of allegedly
conflicting information from a different transaction without
considering whether it was obtained by a different deal team
and whether information firewalls were put in place. The
decision creates potential litigation risks for financial advi-
sors who advise their clients while in possession of informa-
tion related to the transaction gleaned from a previous or
concurrent engagement. It also expands the potential for
financial advisors to be attributed liability for statements by
their clients in SEC filings, despite the absence of any formal
underwriter liability and despite the weight of both recent
and longstanding contrary Delaware precedent. We note a
few key takeaways and ways of mitigating such risks below.

Case Background, Procedural Posture and the
Underlying Claims

The case arose out of a de-SPAC transaction, in which
Forum III Merger Corporation (“Forum III”’), a SPAC,
merged with Legacy Electric Last Mile Solutions, Inc.
(“Legacy ELMS”) in June 2021.3 Forum III went public in
August 2020, raising $250 million with a two-year deadline
to complete a merger.* Shortly before going public, Forum
III entered into discussions with one of the two founders of
Legacy ELMS.5 Forum III and Legacy ELMS entered into a
merger agreement in December 2020, which was approved
by Forum III’s stockholders on June 24, 2021.8

Forum III retained Jefferies LLC (“Jefferies™) as its
financial advisor in connection with the transaction in
October 2020.7 As part of its engagement, Jefferies prepared
investor materials and engaged in diligence with Forum III’s
board but did not deliver a formal fairness opinion.2 Upon
the closing of the merger, Jefferies earned a transaction-

contingent fee of $19.3 million.®

Pertinent to the claims against Jefferies, in parallel with
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the merger, Legacy ELMS also entered into separate transac-
tions to acquire assets, including an Indiana manufacturing
plant, from SF Motors, an electric car manufacturer.'® Prior
to Forum III's IPO, Jefferies had represented SF Motors to
evaluate the Indiana plant acquisition, and allegedly received
certain diligence information regarding Legacy ELMS in
that role.!

Shortly after the de-SPAC merger, the two founders
resigned following an internal investigation.'? The company
filed for Chapter 7 bankruptcy liquidation in June 2022.13
Stockholder plaintiffs brought claims against Forum III
directors for breaches of fiduciary duties.'® The plaintiffs
also brought claims against other defendants for aiding and
abetting the breaches of fiduciary duty and other claims.1®

In a prior ruling, the Court addressed plaintiffs’ aiding-
and-abetting claims against the two Legacy ELMS found-
ers, who were not Forum III fiduciaries, in connection with
alleged disclosure deficiencies in the de-SPAC proxy
statement.'® The Court held that it was reasonably conceiv-
able, at the pleadings stage, that Taylor and Luo knowingly
participated in the alleged disclosure-related breaches as-
sociated with the transaction.!”

The latest ruling, discussed here, addresses claims that
Jefferies aided and abetted the Forum III board’s breach of
fiduciary duties by reviewing and approving an allegedly

misleading proxy statement.'8

Plaintiffs alleged that the proxy statement had three types
of misleading statements.'® First, plaintiffs alleged that the
proxy stated that Forum III “did not contact any prospective
target companies before the IPO” whereas, in fact, manage-
ment had met with Legacy ELMS before Forum III's IPO.2°
Second, plaintiffs alleged that the proxy statement “failed to
disclose Jefferies’ conflict arising from its prior work for SF
Motors.”?! Third, plaintiffs alleged that the proxy statement
contained financial projections for Legacy ELMS that were
significantly higher than the financial projections that Jeffer-
ies had received as part of its diligence of Legacy ELMS as
part of its engagement for SF Motors.??

In its motion to dismiss, Jefferies asserted that, even as-
suming the directors breached their fiduciary duties, the
complaint failed to state an aiding and abetting claim against

Jefferies.23
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Governing Legal Framework for Aiding and Abetting

The Court’s analysis proceeds against the backdrop of
two recent Delaware Supreme Court decisions, which clari-
fied the requirements of the “knowing participation” stan-
dard that plaintiffs must satisfy to establish aiding and abet-
ting liability.

In Mindbody, the Supreme Court reversed a post-trial
finding of liability against a third-party buyer, emphasizing
that establishing the scienter element of “knowing participa-
tion” requires the plaintiff to show that the secondary actor
had actual knowledge both of the primary actor’s fiduciary
duty breach and of the fact that its own conduct was
wrongful.2# Participation in turn requires “substantial assis-
tance to the primary violator,” meaning “active participation
rather than passive awareness.”?5 After trial, the Court of
Chancery found that a third-party buyer aided and abetted a
CEQ’s breach of fiduciary by failing to correct proxy
disclosures after having the opportunity to review them.2®
The Supreme Court reversed, holding that a failure to cor-
rect disclosures upon review, even in the presence of a
contractual obligation to do so, does not on its own consti-
tute substantial assistance sufficient to establish knowing
participation.?”

In Columbia Pipeline, issued after the Mindbody reversal,
the Supreme Court also reversed a post-trial finding of
aiding-and-abetting liability against a third-party buyer,
reiterating that constructive knowledge or routine transac-
tional conduct is insufficient to establish knowing
participation.2® The Court again stressed that the breach by
the buyer of a contractual duty in the merger agreement to
notify the seller of any material misstatements in the proxy
statement does not alone satisfy the “substantial assistance”
requirement—the secondary actor must take affirmative
steps in furtherance of the primary actor’s breach.?? As the
Court later summarized when describing the import of Mind-
body and Columbia Pipeline in the Electric Last Mile letter
decision, those decisions “settled that a party’s failure to
correct an incorrect proxy statement, even in the face of a
contractual duty to do so, is not enough for a defendant’s

conduct to amount to substantial assistance.”30

To assess whether a defendant engaged in “knowing
participation” in the primary actor’s breaches of fiduciary
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duty, the court must engage in a fact-intensive analysis of
four so-called Dole factors derived from the Restatement
(Second) of Torts:

1. The nature of the underlying tortious conduct, includ-
ing its severity and clarity.

2. The amount, kind, and duration of the assistance
provided.

3. The nature of the relationship between the primary
and secondary actors.

4. The secondary actor’s state of mind.3!

In prescribing this framework, the Delaware Supreme
Court stressed that the “knowing participation” inquiry is a
demanding one.32 Both cases, however, applied the frame-
work upon a developed trial record, leaving open how such
framework should apply at the pleadings stage.

The Court’s Analysis

Applying the Dole test, Chancellor Kathaleen St. J. Mc-
Cormick held that three of the factors supported an infer-
ence that Jefferies “knowingly participated” in the directors’
breaches of fiduciary duties.

With respect to the first factor, the Court held that it was
reasonably conceivable that Jefferies had “first-hand knowl-
edge that Forum III’s disclosures misled stockholders and
the Forum III board” because it had “advised Forum III
throughout the transaction” and had obtained “conflicting
information about the Indiana Plant’s capacity, workforce
and financial performance” as a result of its previous
engagement with SF Motors.33 In reaching that conclusion,
however, the Court inferred that the information obtained by
Jefferies in connection with its SF Motors engagement was
available to, and attributable to, the team advising Forum
III. The opinion did not consider, at least at the motion to
dismiss stage, whether the allegedly conflicting information
was received by a different deal team or whether internal
confidentiality protocols limited the flow of that information
between deal teams, effectively treating Jefferies as a uni-
tary actor. On that same basis, the Court concluded with re-
spect to the fourth factor that it was “reasonably conceiv-

able that Jefferies knew its own conduct was improper.”34

In assessing the second factor, the Court treated the
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authorship and dissemination of presentations to the board
and stockholders as affirmative assistance, distinct from
mere silence or passive awareness.3® The Court’s analysis
focused on Jefferies’ authorship of two separate presenta-
tions which were delivered to Forum III's board and share-
holders respectively, which contained “allegedly misleading
representations” regarding the Indiana Plant’s capacity and
workforce.36

The Court’s analysis of the second and fourth factors
turned on Jefferies’ role in preparing board materials while
suffering from what the Court perceived to be a conflict.”
Though the Court seemed to acknowledge that mere review
of the proxy statement with knowledge of its inaccuracies
does not count as active participation, the decision indicates
that, in the Court’s view, the preparation of board materials
that contain at least some of the same alleged misrepresenta-
tions as the proxy statement crosses the line.

In support of that conclusion, the Chancellor invoked the
seminal Rural/Metro case, in which the Court of Chancery
held (and the Delaware Supreme Court affirmed) that a
financial advisor may be liable for aiding and abetting where
it creates an “information vacuum” to induce the board to
take action benefiting the advisor.®® In that case, however,
the financial advisor actively manipulated the sales process
to guide the board to accept an offer that provided the
advisor’s financing team with a substantial fee.3° It failed to
inform the board and a special committee about its interest
in providing buy-side financing to the winning bidder and
actively attempted to “secure that role while simultaneously
leading the negotiations in price.”® The information vac-
uum in Rural/Metro thus involved intentional, conflict-
driven manipulation of the sales process.*! Here, though,
the alleged information vacuum involved the creation of
board materials that included management projections pre-
pared by another party, which were alleged to be overly
optimistic.

To buttress the “information vacuum” theory, the Court
cited Jefferies’ incentives to close the deal, and adopted the
plaintiffs’ position that “Jefferies was closely involved in
the Merger on both sides, and therefore participated in a
conflicted transaction.”*? However, nothing else in the
opinion suggests that the interests of Forum III and SF Mo-
tors were adverse to each other in any manner that would
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have rendered Jefferies conflicted. Although the prior
engagement involved a transaction related to Legacy ELMS
and allegedly generated information that would have been
relevant to Forum III’s disclosures in the de-SPAC transac-
tion, Jefferies did not represent Legacy ELMS itself but
rather a third party, whose interests were distinct from—and
in many respects—adverse to those of Legacy ELMS in the
prior deal.

The Court also gave short shrift to the fact that in Jeffer-
ies’ engagement letter the client expressly “disclaimed reli-
ance on the accuracy underlying Jefferies’ analyses.”43
While acknowledging that such disclaimer may have some
weight, the Court declined to treat the disclaimer as disposi-
tive for purposes of the motion to dismiss.** At most, the

Court held, the third Dole factor was “neutral.”*>

Analysis and Key Takeaways for Financial Advisors

e While this decision was delivered at a motion to
dismiss stage, without the benefit of a developed
factual record (and thus accepted plaintiffs’ factual
pleadings as true for purposes of the analysis), the
legal analysis itself would, if upheld, represent a
potential expansion of financial advisor liability. In
particular, the Electric Last Mile decision might be
read as imposing liability on financial advisors for a
company’s disclosures in M&A transactions, at least
where the financial advisor prepares board materials
while it is in possession of information that contradicts

those disclosures from parallel or past engagements.

e For purposes of analyzing whether Jefferies had in-
formation about the target company that contradicted
the board materials it prepared, the Court seemingly
treated Jefferies as a single unitary actor. The decision
does not grapple with the possibility that two separate
deal teams worked on these two transactions, thus
imputing the knowledge of one deal team to another,
even if such deal teams may have been bound by
confidentiality restrictions and subject to internal
wall-crossing procedures. This aspect of the Court’s
decision may be due to the fact that the Court is obli-
gated to draw all reasonable inferences in favor of the
plaintiff at the motion to dismiss stage, but nonethe-
less it appears to be somewhat in tension with the Co-
lumbia Pipeline decision, where the Delaware Su-
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preme Court found that aiding and abetting liability
cannot rest on constructive knowledge alone.*® As this
decision does not resolve factual disputes, the advisor
retains such exculpatory arguments on a more devel-

oped factual record should the case proceed to trial.

e The Court’s analysis turns in significant part on the
allegation that Jefferies was “conflicted” based on its
undisclosed engagement with SF Motors. The Court
referenced Jefferies” undisclosed engagement in its
analysis for three of the four Dole factors, and repeat-
edly stressed that Jefferies had a “conflict.”*” The
upshot is that the failure to disclose the advisor’s
involvement in transactions involving a contractual
counterparty to one of the merger parties—even
where interests are not adverse with respect to the
transaction on which the financial advisor is en-
gaged—can metastasize into a “conflict” and raises
the question of whether, in such situations, the advi-
sor has a duty to disclose any information that may be
relevant to the client’s assessment of the transaction.
To mitigate litigation exposure, financial advisors
should consider whether their existing conflicts-
checking process adequately captures prior or concur-
rent engagements involving the counterparty, even

where the advisor did not represent the counterparty.
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e What’s new: The Eastern District of Texas vacated
the FTC’s 2025 rule changes that expanded the pre-
merger notification filing requirements under the HSR

Act and took effect just over one year ago.

e Why it matters: The ruling alters a company’s filing
requirements until the Fifth Circuit decides the FTC’s
appeal of the decision. Since taking effect on February
10, 2025, the expanded form has added time, cost and
complexity to the HSR filing process.

e What to do next: Parties planning to submit HSR fil-

ings may now use the prior, less burdensome form.

On February 12, 2026, the U.S. District Court for the
Eastern District of Texas vacated the Federal Trade Com-
mission’s (“FTC’s”) new rule changes (“New Rules”) that a
year ago expanded the premerger notification filing require-
ments under the Hart-Scott-Rodino (“HSR”) Act.

The court stayed its order until February 20, 2026. On
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February 19, 2026, the Fifth Circuit granted the FTC’s
request for an administrative stay of a lower court’s decision
vacating the 2025 rules that expanded the premerger notifi-
cation filing requirements under the HSR Act.! However, on
March 19, 2026, the Fifth Circuit denied the FTC’s motion
for a formal stay pending appeal, allowing the district court’s
ruling to become effective.?

Background

On October 10, 2024, the FTC adopted a set of New
Rules? relating to the filing requirements for parties that
submit prenotification forms under the HSR Act. The New
Rules dramatically overhauled the types of data and docu-
ments to be submitted, requiring approximately 20 new cat-
egories of information and documents, including informa-
tion about parties” ownership structures, prior transactions,
transaction-related drafts and internal competitive analyses.

Since taking effect on February 10, 2025, the expanded
form has added time, cost and complexity to the HSR filing
process. For example, the FTC estimated that transacting
parties would need 105 hours on average to complete the
new form—nearly triple that of the prior form’s 37-hour
average.

One month before the New Rules had been scheduled to
take effect, the Longview Chamber of Commerce, U.S.
Chamber of Commerce, American Investment Council and
Business Roundtable filed a lawsuit challenging the New

Rules in the Eastern District of Texas.

Over one year later, on February 12, 2026, Judge Jeremy
D. Kernodle granted summary judgment for the plaintiffs
and vacated the New Rules. The FTC has appealed the deci-
sion to the Fifth Circuit, but the Fifth Circuit denied the
FTC’s motion for a stay pending appeal, so parties may now
use the HSR Form that was in place prior to the New Rules
taking effect. There is no specific deadline for the Fifth
Circuit to rule on the FTC’s appeal, but based on recent Fifth

Circuit timelines, a decision is unlikely to come before 2027.

Legal Analysis

The FTC Exceeded Its Statutory Authority Under the
HSR Act

The HSR Act authorizes the FTC to require information
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from transacting parties that is “necessary and appropriate”
for the agency to determine if a potential merger violates the
antitrust laws.

In its decision, the court agreed with the plaintiffs that
the “necessary and appropriate” language serves as a signif-
icant constraint on the FTC’s authority rather than a grant of
broad discretion, as the FTC argued.

The court held that the statute requires the FTC to estab-
lish that the New Rules’ benefits “reasonably outweigh its
costs,” a standard the agency failed to meet. Specifically, it
found that the FTC failed to provide sufficient evidence that
the New Rules’ claimed benefits—detection of additional
harmful mergers and savings to agency resources—
outweighed the nearly triple increase in compliance costs
for the filing parties.

The FTC’s Rulemaking Was Arbitrary and Capricious
Under the APA

The Administrative Procedure Act (“APA”) mandates
that rules promulgated by federal agencies are not “arbitrary
and capricious,” which courts have interpreted to mean that
a rule’s benefits must bear a “rational relationship” to its
costs. The court found that because the FTC essentially
“deemed cost irrelevant” during its rulemaking process, the

New Rules were arbitrary and capricious.

Specifically, the court found that the FTC “failed to
consider” the over-inclusiveness of the New Rules to report-
able transactions that do not present significant competitive
risks and thus established a presumption that all M&A activ-
ity is “inherently dubious,” which conflicts with the HSR
Act’s mandates.

Additionally, the court noted that the FTC did not ad-
equately explain why it rejected less burdensome and costly
alternatives to the expanded form, highlighting that the
existing HSR form had been “highly effective” for decades.

Implications

Although the FTC adopted the New Rules in 2024 with
unanimous, bipartisan support, this support was not without

reservation. In his statement concurring with their adoption,
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then-Commissioner (now-Chairman) Andrew Ferguson
concluded that the New Rules, though “not perfect,” were
“plainly authorized by a valid grant of authority from

Congress” and a “lawful improvement over the status quo.”

Ferguson posited that the New Rules addressed “impor-
tant shortcomings” in the old form, reasoning that they bet-
ter reflected modern corporate structures and would help

reduce “bureaucratic inertia” in agency investigations.

However, Ferguson also signaled that he would have
preferred to have further narrowed the New Rules. For
example, he flagged the transaction rationale requirement as
redundant, expressing doubt that it would “provide any val-
uable information” the FTC could not glean elsewhere in

the form.

This qualified support suggests that, if the district court’s
decision is not reversed, the FTC under Chairman Fergu-
son’s leadership may push for new rulemaking on a more
limited scale rather than abandon the HSR modernization
effort and accept reversion to the prior Form entirely.

As noted above, the Fifth Circuit has yet to rule on the
merits of the appeal, so it is possible that it could reinstate
the New Rules once it does so. However, recent Fifth Circuit
timelines suggest that any such decision would likely not
come until 2027 at the earliest.

This article is provided by Skadden, Arps, Slate, Meagher
& Flom LLP and its dffiliates for educational and informa-
tional purposes only and is not intended and should not be

construed as legal advice.
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To encourage the participation of private investors such
as private equity firms in the acquisition of failed banks, the
Federal Deposit Insurance Corporation (“FDIC”) on March
19 approved the rescission of its 2009 Statement of Policy
on the Qualifications for Failed Bank Acquisitions.! The re-
scission of the Policy Statement follows other recent actions
by the FDIC to expand nonbank participation in failed bank
auctions, and was previewed in a March 11 speech from
FDIC Chairman Travis Hill. In the same speech, Chairman
Hill also suggested that the FDIC and the other banking
agencies are exploring the possibility of a streamlined emer-
gency process for the approval of “shelf charters™ that could
create a more realistic pathway for nonbank investors to
acquire a failed bank’s deposit franchise on short notice.

Policy Statement

The Policy Statement was adopted following the May
2009 failure of the Florida-based thrift BankUnited, FSB,
and its sale by the FDIC as receiver to a newly chartered
federal savings bank owned by a group of private equity
investors. The Policy Statement prospectively imposed
terms and conditions on covered “private investors” in a
company seeking to acquire any part of the deposit franchise
of a failed bank.2 These terms and conditions included a
prohibition on private investors utilizing “complex and
functionally opaque ownership structures,” a requirement to
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disclose to the FDIC information relating to the private in-
vestor’s chain of ownership and affiliates, a requirement
that private investors maintain their investment for a three-
year minimum term, and a requirement that the investors
undertake in certain circumstances to pledge the stock
acquired in one depository institution to the FDIC as a form
of “cross-support” in the event of the failure of any other
depository institution under common ownership by the
investors. The Policy Statement also imposed conditions on
the acquiring institution in which a private investor invested,
most notably a requirement to maintain a ratio of Tier 1 com-
mon equity to total assets of at least 10% throughout the
first three years from the time of acquisition and an outright
prohibition on extensions of credit to affiliates of the private
investor.?

In rescinding the Policy Statement, the FDIC emphasized
that the restrictions made applicable to private investors
were more onerous than those that would be imposed under
generally prevailing law in any other failed bank acquisition
and could discourage the participation of nonbank investors
such as private equity firms in the bank resolution process.
In announcing the rescission, the FDIC noted that private
investment entities “can play a significant role in the resolu-
tion process, given their ability to access and deploy signifi-
cant pools of capital,” and that given the increased speed
with which a bank failure may occur, deterring their partici-
pation could considerably increase the costs of resolution.*

The rescission of the Policy Statement follows other
recent actions by the FDIC to expand nonbank participation
in the sale of loans or other assets of failed banks, including
its adoption of a pilot program to prequalify nonbanks to bid
for the assets of failed banks and announcement of a “seller
financing” program targeted at nonbank bidders on failed
bank assets.’

Shelf Charters

In a speech on March 11 (in which he previewed the
March 19 action), Chairman Hill noted that even in cases in
which nonbank investors have “an interest in buying the
entire failed bank from the FDIC,” there is currently “no
path for nonbank entities to buy such a bank outright in a
short period of time” if the bank fails suddenly. Chairman
Hill indicated that, in addition to easing restrictions on
nonbank investors through rescission of the Policy State-
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ment, the FDIC is “exploring with the other banking agen-
cies the possibility of establishing an emergency exception
that would enable a nonbank to rapidly set up a shelf charter
to bid on a failed institution following a sudden failure.”®

Shelf charters allow investors to receive preliminary ap-
proval from the OCC for an inactive national bank charter
that remains “on the shelf,” activated only if and when a
troubled institution acquisition opportunity arises. Shelf
charters were first established by the OCC during the 2008
financial crisis, and were intended to expand the pool of
potential buyers of troubled banks. Since their introduction,
however, they have seen extremely limited adoption: the
first shelf charter was granted in November 2008, and shelf
charters were used to facilitate failed bank acquisitions
twice, in January and July 2010.7 The mechanism then fell
into disuse for over a decade before another institution
received a shelf charter in December 2023.8 Shelf charters
have in the past required an extended application process
(Chairman Hill noted that the most recent application took
22 months) and have generally only been valid for 18
months following approval, significantly limiting their
appeal. The now-rescinded Policy Statement was also a sig-
nificant obstacle to capital raising by prospective shelf
charter applicants. In addition to the granting of a shelf
charter by the OCC or another chartering authority, the
FDIC must issue an approval of deposit insurance for the
newly chartered entity, and the Federal Reserve must ap-
prove its ownership if any company is to have control of the
shelf charter entity. In light of this multi-agency involve-
ment, Chairman Hill observed that any effort to adopt an
expedited process for making shelf charters available will
need to be coordinated on an inter-agency basis.

Implications

A more streamlined emergency process for approval of
shelf charters could create a more realistic pathway for
nonbank investors to secure a bank charter and be in a posi-
tion to submit “whole bank”™ bids, or bids that otherwise
cover the deposit franchise of the failed institution, even
where a bank failure has occurred suddenly. Private inves-
tors that are potentially interested in participating in future
acquisitions of failed banks, free from the restrictions
formerly imposed by the Policy Statement, should consider
undertaking a fresh review of the structures and potential
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deal terms that may now be feasible as a result of these shifts
in FDIC policy, and continue to monitor any further agency
policy or guidance on shelf charters. Private investors must
of course take into account the implications of the Bank
Holding Company Act and other statutes in cases where that
investor would be deemed to control a bank through use of a

shelf charter or a failed bank acquisition.
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ANTITRUST FOR DIGITAL
MARKETS

By Mark R. Meador

Mark Meador is a Commissioner in the U.S. Federal Trade

Commission. The following is edited from remarks he gave

at the Antitrust for Digital Markets Forum on March 23,

2026.

When it comes to digital markets, we face a moment that
is both familiar and new. Familiar, because many of the chal-
lenges confronting us echo debates that have existed since
the earliest days of the Sherman Act. New, because the scale
and speed of technological change are transforming markets
in ways that test how the law should be applied.

Yet there is a temptation in some of these discussions to
declare that antitrust enforcement is obsolete. That our exist-
ing tools cannot keep up with the pace of technological
change, and that the antitrust laws are an impediment to eco-
nomic progress. That narrative is not new, but it is com-

monplace in many antitrust circles.

My goal today is to push back on that narrative. But do-
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ing so requires stepping back from individual cases and
focusing on broader questions: What legal principles should
guide our approach to digital markets? What do those
principles imply for merger enforcement and remedies? And
how should we approach emerging technologies?

The central point I want to leave you with is simple:
while markets evolve, the core principles of competition
law—and the obligations of those charged with enforcing
it—do not.

Antitrust as a Law Enforcement Framework

When we discuss antitrust enforcement in digital markets,
it is useful to remember that many of the questions we face
today have clear historical precedents.

Technological revolutions are not new. Railroads, elec-
tricity, automobiles, telecommunications, and the internet
each transformed markets in profound ways. Each wave of
innovation raised concerns about concentration, the ac-
cumulation of economic power, and restraints on
competition.

Antitrust law developed in response to the challenges of
industrialization. The language of the antitrust statutes was
derived and informed by the American common law tradi-
tion,! which allowed courts to address unfair and restrictive
business practices through case-by-case adjudication.? As
the Supreme Court has explained, the antitrust laws estab-
lish “a charter of freedom” with a “generality and adapt-
ability comparable to that found to be desirable in constitu-
tional provisions” and requires “vigilance in the detection
and frustration of all efforts unduly to restrain the free course
of interstate commerce.””

Despite this tradition, some argue that the antitrust laws
area purely technocratic exercise that tasks courts with
calculating with precision whether commercial practices
“maximize” economic efficiency or output.* But even set-
ting aside the fact that this approach goes well beyond the
institutional capacities of courts and has operated to drive
up the costs of antitrust compliance and litigation over the
last several decades, this view has no foundation in the
structure, history, language, or statutory scheme animating
the antitrust laws.5

The goal of antitrust enforcement is not to engineer the
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economy or micromanage market outcomes. Instead, the
antitrust laws establish a law-enforcement framework that is
aimed at identifying and curbing accumulations and abuses
of economic power, which harm the process through which
firms compete to create value and innovate to win over trad-
ing partners.® It is the focus on the welfare of real people—
consumers—that is and should remain the focus of antitrust
enforcement.”

Artificial intelligence, digital platforms, and data-driven
markets may present new factual settings. But the governing
principles are long-standing and can be readily applied
across different markets.

What the Speed of Market Change Means for
Enforcement

With this background, let’s address a common claim
made about digital markets: that the pace of innovation
makes antitrust enforcement not just difficult, but
counterproductive.

The argument is familiar. Markets move quickly. By the
time an investigation or litigation concludes, the market has
changed. Enforcement, the argument goes, risks addressing
problems that no longer exist, and ultimately the market will
correct itself.

This critique has some force as an argument for equip-
ping agencies with more funding and considering proposals
that would address evidentiary challenges that impede more
efficient enforcement. What it does not support is abdicating

the obligation to enforce the law.

The speed of technological change can amplify competi-
tive harm. Conduct that entrenches platform advantages,
forecloses entry, or creates durable data advantages can
compound rapidly. Network effects, path dependence, and
feedback loops can act to further entrench dominance. The
longer such conduct persists, the harder it becomes to restore
competition and the greater the need may be for relief,
including structural remedies. Urgency in markets should
translate into urgency in enforcement, particularly during

periods of technological transition.

The argument about “self-correction” also obfuscates the
problem that antitrust law seeks to correct. If a firm gains a
dominant position through better products or lower prices,
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that is not an antitrust concern. In this situation, entry or the
absence of entry are lawful and ordinary market responses.
Neither can be said to be addressing a problem requiring
correction in the legal sense, as it is not the role of courts to
ensure that the marketplace conforms to an economist’s
model of perfect competition.

Rather, the relevant antitrust question is whether that po-
sition is acquired or maintained through collusive or exclu-
sionary conduct. In that setting, the issue to be addressed is
the unlawful conduct itself, which is a problem that can only

be corrected through law enforcement.®

Innovation is often invoked in these debates, but too
frequently as a vague, all-purpose defense rather than a
concrete economic consideration.? The fact that firms can
point to breakthroughs they made in one area of their busi-
ness does not excuse practices that foreclose access to
alternatives in another part of their business. Innovation
matters, but only insofar as evidence can be put forward that
the challenged conduct itself is the driving force behind that
innovation.

These challenges identified here remain constant even as
the technological environment evolves. Artificial intel-
ligence provides a clear example.

Al has the potential to transform industries—from
healthcare and logistics to finance and scientific research.
Innovation is occurring at extraordinary speed. At the same
time, the development of Al raises familiar competition
concerns: new technologies being used to facilitate unlaw-
ful agreements, efforts to unduly restrict access to critical
data inputs and compute resources, and the leveraging of a

dominant position to limit entry opportunities.

There is also an opportunity here for enforcement
agencies. Advances in artificial intelligence and data analyt-
ics can significantly improve investigative speed and
accuracy. Tools that accelerate document review, economic
analysis, and market mapping can reduce the time required
to build cases. Rather than requiring changes in substantive
legal standards, technological advancements can improve

the efficiency with which those standards are applied.

Accordingly, the appropriate response is neither heavy-
handed regulation nor reflexive deference to scale. It is the
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application of established antitrust principles to distinguish
between conduct that creates value through competition and
conduct that appropriates value by restricting it.

Merger Enforcement in Digital Markets

Mergers play a central role in the modern economy. They
can create efficiencies, combine complementary capabili-
ties, and enable firms to bring new products to market. But
mergers in some cases present competitive concerns. Trans-
actions that eliminate direct competition or raise barriers to
entry can harm consumers and limit the benefits of
innovation. These concerns are particularly pronounced in
digital markets, where acquisition activity has been both
frequent and strategically significant over the past few
decades.

One pressing area relates to the treatment of acquisitions
by dominant technology platforms of nascent competitors.
Rather than deploying acquired new technologies at scale,
transactions may operate as a pretext for shelving or fore-
closing access to emerging alternatives. Higher post-
transaction switching costs or limits on interoperability can
further heighten concerns, particularly where market or
monopoly power in legacy markets operates to shape the
quantity and quality of innovation incentives in emerging

ones.

A common rejoinder to stricter scrutiny of such acquisi-
tions is that entrepreneurs need viable exit options, and that
acquisition by a large platform is often the intended outcome
from the moment a startup is conceived. While these claims
should be taken seriously and are scrutinized during the
premerger review process, it is not dispositive. Acquisition
by a dominant incumbent is not the only exit available to
entrepreneurs; IPOs and acquisitions by adjacent firms or
non-market leaders can present fewer competitive concerns.
Moreover, a permissive approach carries its own distortion-
ary effects on innovation. Where entrepreneurs and inves-
tors know that the most likely and lucrative outcome is
acquisition by a dominant firm, capital flows toward innova-
tions that appeal to those existing incumbents. The result, in
turn, may be fewer paradigm-shifting innovations that tend
to promote competition and a greater number of incremental
developments that have the tendency to entrench already

dominant firms.

Another emerging concern arises in the context of “acqui-
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hires.”10 In these arrangements, dominant firms acquire key
talent from startups without formally acquiring the company.
The competitive harm is functionally similar to cases involv-
ing nascent acquisitions: a potential rival disappears, its
capabilities are folded into an incumbent, and the market
may see fewer break-through innovations.

What makes acqui-hires particularly challenging from an
enforcement standpoint is their structure; arrangements can
be designed to fall below premerger notification thresholds,
limiting the opportunity for advance review. That makes it
even more important to look past formal transaction labels
and assess whether a deal, however packaged, forecloses
competition and constrains access to the specialized talent
on which dynamic markets depend. It also highlights the
importance of providing avenues for third parties to bring
these issues to the agency’s attention and the confidentiality
protections afforded to complainants when they do come

forward during investigations.

Another longstanding challenge arises from the cumula-
tive effects of acquisitions over time. Individual transac-
tions may appear modest when viewed in isolation, each
one defensible on its own. But antitrust law takes a holistic
approach that elevates substance over form." In this regard,
it is necessary to analyze acquisitions as part of an overall
course of conduct, which may also implicate other contrac-
tual arrangements, such as exclusive dealing or non-compete
provisions, that the parties have already secured or are bet-
ter positioned to pursue as a result of the acquisition. These
arrangements, in turn, may raise yet additional competitive

concerns.

Questions That Arise in the Context of Remedies in
Merger Review

Remedies remain an essential part of the merger-
enforcement toolkit. They allow the agencies to address
legal concerns quickly, efficiently, and effectively while
preserving the benefits of lawful transactions. When prop-
erly designed and implemented, remedies enable enforcers
to resolve competitive issues without resorting to prolonged
litigation, ensuring that markets remain competitive and
yield benefits for consumers while businesses can still

pursue growth opportunities.

This approach stands in contrast to the prior administra-
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tion’s reflexive skepticism toward remedies. That posture,
while often framed as being willing to fight for consumers,
ultimately proved counterproductive. By resisting workable
solutions, the prior administration prolonged the merger
review process and lengthened the timeline for bringing
enforcement actions, thereby slowing agencies’ ability to
respond. In dynamic sectors, where time is of the essence,
this kind of rigidity makes it harder to prioritize scarce
agency resources and take effective action in policing
misconduct that arises in technology markets.

Several of the FTC’s recent matters, including Synopsys/
Ansys, ACT/Giant Eagle, Valvoline/Greenbrier, and Sevita/
BrightSpring, illustrate the continued importance of reme-
dies in practice.'? In each case, the central question was
whether divestitures could fully restore competition in af-
fected markets.

When this standard is met, remedies can serve multiple
critical functions. They preserve competition, ensuring that
consumers continue to benefit from improvements in price,
quality, and innovation. They facilitate efficient enforce-
ment, allowing agencies to resolve concerns without expend-
ing unnecessary time and resources. And they provide
certainty to the business community by assuring that transac-
tions can proceed where parties work with the agencies in a
transparent manner to ensure competition is adequately
protected.

At the same time, remedies must work in practice. Where
meaningful uncertainty remains about whether competition
will be restored, that uncertainty should be resolved in favor
of competition and consumers. The antitrust laws reflect a
clear congressional preference to avoid underenforcement,
and that directive must continue to guide both enforcement

and settlement decisions.!3

The FTC’s Dual Competition-Consumer Protection
Mandate

The Federal Trade Commission brings unparalleled
expertise in addressing issues presented by digital markets,
as its law enforcement program spans both competition and
consumer protection. This dual mandate reflects an impor-
tant reality: competitive harm and consumer harm are often

closely linked in these settings.

Consumer protection investigations often reveal prac-
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tices that affect how consumers receive information, evalu-
ate choices, and interact with powerful firms. Competition
investigations often focus on market structure, entry barri-
ers, and adverse price, output, and innovation effects.
Fundamentally, both sets of laws are concerned with the
same constituency: American consumers.

The functioning of markets depends critically on a re-
spect for legal rules that ensure parties transact on a good
faith and voluntary basis. When firms violate those rules or
engage in abuses of process that target rivals, the conduct
does not simply produce suboptimal outcomes: it distorts
the process through which such outcomes emerge and
undermines the ability of consumers to make free and
informed choices. Whether firms act through deception or
economically coercive practices, they are unfair methods
that are subject to challenge under Section 5 of the FTC Act.

The overlap between these two domains is particularly
evident in digital and platform markets, where conduct that
excludes rivals often also harms the users and businesses
that depend on the platform. Data practices that undermine
privacy can raise barriers to entry or distort competition
within and across platforms. Deceptive practices may impair
users’ ability to make informed choices among alternatives,
or create a “race to the bottom” in which firms degrade qual-
ity, protections, or transparency in order to remain
competitive. Conflicts of interest further exacerbate these
dynamics, as platforms that operate both as intermediaries
and market participants may have the incentive and ability
to disfavor rival offerings in ways that upset contractual
commitments or settled expectations, thereby distorting
competition and disadvantaging rivals and users alike.

The FTC is therefore uniquely positioned to address these
overlapping concerns. Cases and investigations that sit at
the intersection of competition and consumer protection
should be treated as opportunities to deploy complementary
tools that protect competition and advance consumer
welfare.

Conclusion

Let me conclude with a final observation. Competition
policy can be complex and technical. Lawyers argue
doctrine. Economists model markets. Agencies and practi-
tioners publish guidance that get debated even further.
Academics publish articles that no one reads.
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All that work is important. But competition enforcement
ultimately serves a broader purpose: it preserves economic
conditions that allow markets to function and individuals to
innovate in the first place. Maintaining those conditions

requires sustained commitment to rigorous law enforcement.
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FROM THE EDITOR

The HSR Merry-Go-Round

A recent court decision that stymied, as of now, the
expansion of premerger notification filing requirements
under the Hart-Scott-Rodino Act appears to be far from the
last word on the matter.

It began in mid-February, when the U.S. District Court
for the Eastern District of Texas vacated the FTC’s recent
rule changes to the HSR Act. These rule changes, which had
expanded premerger notification filing requirements under
the Act, had taken effect just over a year ago. The Eastern
District of Texas court vacated the changes, essentially reset-
ting the M&A market back to where things were in 2024,
with filing parties now allowed to use the less comprehen-
sive HSR Rules. Two weeks later, the Fifth Circuit granted
the FTC’s request for an administrative stay of the lower
court’s decision. Then, on March 19, the Fifth Circuit denied
the FTC’s motion for a formal stay pending appeal, allow-
ing the district court’s ruling to become effective.

As Skadden, Arps, Slate, Meagher & Flom’s Joseph
Ciani-Dausch, Ken Schwartz and Rita Sinkfield Belin write
in this issue, “the [Texas] court held that the statute requires
the FTC to establish that the New Rules’ benefits ‘reason-
ably outweigh its costs,” a standard the agency failed to
meet. Specifically, it found that the FTC failed to provide
sufficient evidence that the New Rules’ claimed benefits—
detection of additional harmful mergers and savings to
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agency resources—outweighed the nearly triple increase in

compliance costs for the filing parties.”

There’s strong potential that, if the district court’s deci-
sion does not get reversed on appeal, the FTC “may push for
new rulemaking on a more limited scale rather than abandon
the HSR modernization effort and accept reversion to the

prior Form entirely,” the authors write.

Indeed, on March 25, the FTC and DOJ announced a joint
request for public comment regarding the HSR Premerger
Notification and Report Form, a sign that the agencies seek
to address and amend rules changes to HSR premerger
review. As per their request, “the Agencies seek to under-
stand whether the requirements of the Updated Form ef-
fectively fulfill their intended purpose, i.e., to enable the
Agencies to identify potentially anticompetitive mergers
more efficiently and to determine more swiftly whether a
Request for Additional Information and Documentary Ma-
terial would be necessary. The Agencies also want to ensure
that the requirements of the Updated Form do not impose
burdens on filers that outweigh the usefulness of the infor-
mation provided to the Agencies.”

Chris O’Leary

Managing Editor
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