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1.	 What rules govern competition 
in digital markets in Australia?

The legislation governing competition in digital 
markets is set out in the Competition and 
Consumer Act 2020 (the “Act”). In March 2021, 
the Act was amended to include the News Media 
and Digital Platforms Mandatory Bargaining 
Code (the “Publisher Code”), intended to 
address the bargaining power imbalance between 
news media businesses and digital platforms 
(specifically Google and Meta). The Code applies 
only to “designated digital platforms,” but the 
Treasurer has not yet designated any such 
platform.

$27mn
THE ACCC HAS ESTABLISHED 

A NE W DIGITAL PL ATFORMS BR ANCH 

WITH AUD  MILLION IN FUNDING 

AND E XTENSIVE INVESTIGATIVE 

POWERS.

March 2025
THE ACCC’S DIGITAL PL ATFORM 

SERVICES INQUIRY IS DUE TO BE 

FINALIZED IN MARCH .

March 2021
IN MARCH ,  THE COMPETITION 

AND CONSUMER ACT  WAS 

AMENDED TO INCLUDE A BARGAINING 

CODE INTENDED TO ADDRESS THE 

BARGAINING POWER IMBALANCE 

BET WEEN MEDIA BUSINESSES AND 

CERTAIN DIGITAL PL ATFORMS.

NEW THRESHOLD COVERING ACQUISITIONS 

OF COMPANIES WITH A MARKET 

CAPITALIZATION �OR VALUATION�

Online intermediation services 
(e.g., online marketplaces and app stores) 

Search engines 

Social networks

Video-sharing platforms 

Number-independent interpersonal 
communication services

Operating systems

Web browsers

Virtual assistants

Cloud computing services

Online advertising services.

CPS CATEGORIES:

$50 million
A SEPAR ATE PIECE OF LEGISL ATION 

PENDING IN CONGRESS WOULD 

SUBSTANTIALLY LIMIT ACQUISITIONS 

OVER USD  MILLION BY GOOGLE ,  

APPLE ,  META �FACEBOOK , AMA ZON, 

AND MICROSOFT.

270 days
TO PROVIDE FURTHER 

TR ANSPARENCY, THE ACT REQUIRES 

THAT WITHIN  DAYS THE 

AGENCIES DR AFT ENFORCEMENT 

GUIDELINES DETAILING HOW THEY 

WILL ASSESS PENALTIES.

50 million
IF  PASSED, THE OAMA WOULD 

APPLY TO COMPANIES THAT OWN 

APP STORES WITH OVER  MILLION 

US USERS.

10%
UNDER THE AICOA , ENFORCERS 

WOULD BE ABLE TO SEEK PENALTIES 

UP TO % OF THE DEFENDANT ’S 

GLOBAL ANNUAL TURNOVER .

IF PASSED, THE AICOA WOULD 

TAKE EFFECT IN ONE YE AR AND 

OAMA WOULD TAKE EFFECT IN 

 DAYS.

SMS FIRMS IN BRE ACH OF DMU 

DECISIONS WILL FACE FINANCIAL 

PENALTIES OF UP TO % OF 

GLOBAL TURNOVER FOR THE MOST 

SERIOUS OFFENSES,  AND UP TO % 

OF DAILY WORLDWIDE TURNOVER 

FOR CONTINUED BRE ACHES.

THE GOVERNMENT HAS EMPHASIZED 

THAT SMS DESIGNATIONS AND 

CONDUCT REQUIREMENTS WILL 

BE IMPLEMENTED “ACCORDING TO 

THE E VIDENCE .”

70
THE DMU IS REPORTED TO HAVE 

APPROXIMATELY  STAFF MEMBERS.

UNDER THE AMENDED MERGER  

CONTROL REGIME,  THE LOCAL 

TURNOVER THRESHOLD DOES 

NOT APPLY TO ACQUISITIONS OF 

TECHNOLOGY COMPANIES THAT 

OPER ATE IN THE TURKISH MARKET 

OR ARE ENGAGED IN R&D ACTIVITIES 

OR PROVIDE SERVICES IN TURKEY.

October 2022
ON OCTOBER ,  ,  THE TURKISH 

GOVERNMENT PUBLISHED DR AFT 

REGUL ATIONS GOVERNING DIGITAL 

PL ATFORMS, MODELLED ON THE 

EUROPEAN DIGITAL MARKETS ACT.

January 2022
IN JANUARY ,  THE KFTC 

ANNOUNCED THAT ITS “ ICT TASK 

FORCE” WOULD BE REORGANIZED 

INTO A MORE COMPREHENSIVE 

“DIGITAL MARKET RESPONSE 

TE AM” THAT WILL BE BET TER 

ABLE TO DE AL WITH FAST�PACED 

AND MULTI�FACETED DIGITAL 

MARKETS.

September 14, 2022
THE TBA AMENDMENT,  WHICH 

INTRODUCED NE W RULES SPECIFIC 

TO APP STORES,  CAME INTO FORCE 

ON SEPTEMBER ,  .

August 2022
IN AUGUST ,  THE KF TC 

ANNOUNCED THAT IT WILL 

CONDUCT A SURVEY INTO 

ONLINE PL ATFORM SECTORS 

IN ORDER TO IDENTIFY UNFAIR 

TR ADE PR ACTICES.

2022
FOLLOWING THE  ELECTIONS,  

THE KORE AN GOVERNMENT IS  

CONSIDERING SET TING UP A 

FRAMEWORK FOR SELF�REGULATION 

AS AN ALTERNATIVE TO THE 

PROPOSED RULES IT IS CONSIDERING.

KRW 600mn
UNDER THE NE W THRESHOLD, 

A TR ANSACTION IS NOTIFIABLE 

IF ITS VALUE E XCEEDS KRW 

 BILLION �APPROXIMATELY 

USD  MILLION� AND THE 

ACQUIRED COMPANY IS 

SUBSTANTIALLY ACTIVE IN 

THE KORE AN MARKET.

August 2022
IN AUGUST ,  THE KCC 

ANNOUNCED THAT IT WOULD BEGIN 

A FACT�FINDING INVESTIGATION TO 

DETERMINE WHETHER THERE HAVE 

BEEN ANY SPECIFIC VIOLATIONS 

OF THE APP STORE RULES THAT 

WARR ANT THE IMPOSITION OF A 

PENALT Y OR OTHER CORRECTIVE 

ME ASURES.

December 2022
THE KFTC HAS L AUNCHED A 

SURVEY ON CLOUD SERVICES.   

IT  IS E XPECTED TO ANNOUNCE 

THE RESULTS OF THE SURVEY 

IN DECEMBER .

KRW 300mn
THE REGUL ATOR CAN ISSUE A 

CORRECTIVE ORDER AND�OR 

IMPOSE A FINE OF UP TO % OF 

THE COMPANY’S AVERAGE ANNUAL 

KORE AN RE VENUE DURING THE 

THREE PRECEDING YE ARS.  A 

CRIMINAL FINE OF UP TO KRW 

 MILLION �APPROXIMATELY 

USD ,�  IS ALSO POSSIBLE .

¥500,000
A PL ATFORM CAN BE FINED UP 

TO JPY , �APPROXIMATELY 

USD ,�  IF  IT FAILS TO FILE AN 

ANNUAL REPORT,  FAILS TO PROVIDE 

NECESSARY INFORMATION IN AN 

ANNUAL REPORT,  OR MAKES A FALSE 

STATEMENT IN AN ANNUAL REPORT.

ONLINE SHOPPING 

MARKETPL ACES:

Amazon.co.jp, Rakuten 
Ichiba, Yahoo! Shopping

APP STORES:  

Apple’s App Store, 
Google Play Store

DIGITAL ADS PL ATFORMS: 

Google, Meta and Yahoo!

August 5, 2022
THE DMCH PUBLISHED FEEDBACK 

FROM ITS CONSULTATION ON 

THE INTERIM REPORT AND SET 

OUT ITS INITIAL RESPONSES ON 

AUGUST ,  .

AN APPE AL AGAINST A DECISION 

UNDER SECTION A OF THE 

ACT AGAINST RESTRAINTS OF 

COMPETITION IS LIMITED TO 

ONE INSTANCE:  THE FEDER AL 

COURT OF JUSTICE .

Article 14
ARTICLE  IS DESIGNED TO 

HELP THE COMMISSION RE VIE W 

TR ANSACTIONS THAT FALL BELOW 

THE JURISDICTIONAL THRESHOLDS 

OF THE EU MERGER REGUL ATION.

THE ACCC’S FEBRUARY  

DISCUSSION PAPER �PUBLISHED 

AS PART OF THE DPS INQUIRY �  

INDICATES THAT THE ACCC IS 

CONSIDERING PROPOSING AT LE AST 

SOME RULES THAT ALLOW FOR 

DEFENSES OR JUSTIFICATIONS.

AUGUST  

A new “Anti-Unfair Online 
Competition Regulation” 
was published for public 
consultation.

NOVEMBER  

The Cybersecurity 
Administration of China 
published the draft Network 
Data Security Management 
Regulation for public 
comments.

OCTOBER  

Two draft guidelines 
were published for 
public comments.

¥MN  

Target has market 
capitalization of at least 
¥800 million (c. $120 million) 
and at least one third of 
its revenues are generated 
in China.

¥BN 

Acquirer’s Chinese turnover 
exceeds ¥100 billion 
(c. $15 billion)

THE GOVERNMENT ’S PROPOSED TEST FOR 

STR ATEGIC MARKET STATUS COMPRISES 

THE FOLLOWING FOUR COMPONENTS:

Digital 
Activities

Substantial and 
Entrenched Market 
Power

Strategic 
Position 

UK 
Nexus 

OVERARCHING OBJECTIVES:

Fair 
Trading

Open 
Choices 

Trust and 
Transparency1

2
3
4
5

6
7
8
9

10

The Federal Cartel O�ce designates an 
undertaking as having “paramount 
cross-market signi�cance” (“PCMS”)

If PCMS is established, the FCO can 
prohibit speci�c forms of conduct ex ante

SECTION A FOLLOWS 

A T WO �STEP PROCESS:

1

2

Annual gross revenues; 

The number of end users; or 

The number of commercial users.  

THE DR AFT REGUL ATION STATES 

THAT THE QUANTITATIVE THRESHOLDS 

WILL TAKE INTO ACCOUNT: 

1
2
3

Prevent a violation of law;

Protect safety, privacy, or 
security; or

Maintain or enhance core 
platform functionality.

THE AICOA PROVIDES SPECIFIC AFFIRMATIVE 

DEFENSES WHERE A DEFENDANT CAN SHOW 

THAT CONDUCT WAS “RE ASONABLY TAILORED,”  

AND “RE ASONABLY NECESSARY” TO:

1
2
3

Australia

China

Europe

Germany

Japan

South Korea

Turkey

UK

Any digital platform designated under the 
Publisher Code is required to comply with certain 
general requirements in relation to its designated 
services (see Question 6 for more details). 

In Australia, digital firms are subject to general competition and consumer protection 
laws applicable to all firms. In March 2021, Australia introduced a “News Media and 
Digital Platforms Mandatory Bargaining Code” intended to address the bargaining 
power imbalance between news media businesses and digital platforms. The Australian 
Competition and Consumer Commission is currently conducting a five-year inquiry 
into digital platform services, due to be finalized in March 2025. Until then, digital 
markets regulation in Australia remains pending and its contents uncertain. 

Rules Under Development

DIGITAL MARKETS REGULATION HANDBOOK

Australia
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The Act is enforced by the Australian Competition 
and Consumer Commission (the “ACCC”), an 
independent government agency. The ACCC 
must apply to the Federal Court of Australia 
to seek orders enforcing the Act, including by 
penalties and injunctions. The ACCC is not itself 
a determinative body. 

2.	 What is the status of any 
forthcoming digital markets 
regulation in Australia?

The ACCC is currently conducting a five-year 
inquiry into digital platform services (the “DPS 
Inquiry”), as directed by the government. Until 
the DPS Inquiry is finalized, digital markets 
regulation in Australia remains pending, and its 
contents uncertain. 

Rod Sims’ recent remarks, however, indicate that 
the ACCC may recommend ex ante rules. On 
September 28, 2022, the former ACCC chair said 
that “there should be ex ante rules to describe what 
[digital platforms] should and shouldn’t do.” Sims 
referred to regulation in various jurisdictions, 
including Germany, the US, and the UK, before 
concluding that “if Australia doesn’t get on board, 
the bus will leave without us.”1

As part of the DPS Inquiry, the ACCC has 
published, and is continuing to publish, interim 
reports every six months. The DPS Inquiry will 
conclude with the publication of a final report, 
which the ACCC aims to publish by March 31, 2025. 
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undertaking as having “paramount 
cross-market signi�cance” (“PCMS”)

If PCMS is established, the FCO can 
prohibit speci�c forms of conduct ex ante

SECTION A FOLLOWS 
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1

2

Annual gross revenues; 

The number of end users; or 

The number of commercial users.  

THE DR AFT REGUL ATION STATES 

THAT THE QUANTITATIVE THRESHOLDS 

WILL TAKE INTO ACCOUNT: 

1
2
3

Prevent a violation of law;

Protect safety, privacy, or 
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Maintain or enhance core 
platform functionality.
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DEFENSES WHERE A DEFENDANT CAN SHOW 

THAT CONDUCT WAS “RE ASONABLY TAILORED,”  

AND “RE ASONABLY NECESSARY” TO:

1
2
3
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China

Europe

Germany

Japan

South Korea

Turkey
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1	 See Monash University, Roundtable Discussion (September 28, 2022), 1:05-1:07.
2	 See ACCC, Digital advertising services inquiry: Final report (August 2021).
3	 The ACCC recommends that such principles should focus on promoting competition on the merits, informed and effective consumer 

choice, and fair trading and transparency. See ACCC, Digital Platforms Services Inquiry Interim Report No. 5: Regulatory Reform 
(September 2022).

Most recently, as part of the DPS Inquiry, on 
November 11, 2022, the ACCC published its fifth 
interim report on competition and consumer 
issues and regulatory reform. It was published 
off the back of a discussion paper, published on 
February 28, 2022, in which the ACCC sought 
stakeholder views on the need for new regulatory 
tools to address competition and consumer 
issues in relation to the supply of digital platform 
services, and if so, options for regulatory reform. 

In its fifth interim report, the ACCC recommended 
mandatory, service-specific codes of conduct for 
“designated’ digital platforms, operating under 
high-level principles enshrined in legislation 
(similar to the forthcoming regulatory regime in 
the UK). The ACCC also proposed strengthening 
consumer protection laws with an economy-wide 
prohibition on unfair trading practices, and rules 
applicable to all digital platforms on scams, 
harmful apps, fake reviews, dispute resolution 
standards, and an ombudsman scheme.

The Government will review the ACCC’s proposal 
and conduct further consultation before deciding 
whether to propose legislation. New laws and 
codes are unlikely to be in place until 2024. 

3.	 How are the proposed rules 
expected to be enforced?

The ACCC has indicated that it does not consider 
that proceedings under existing legislation will be 
sufficient alone to address systemic competition 
concerns in the digital services industry in 
Australia.2 It therefore recommends that the 
new rules should allow the ACCC to develop 
mandatory, service-specific codes of conduct 
for “designated’ digital platforms, operating 
under high-level principles enshrined in primary 
legislation.3 The ACCC should be responsible for 
enforcing such regulatory solutions, including by 

https://www.linkedin.com/video/live/urn:li:ugcPost:6980723277270847488/
https://www.accc.gov.au/system/files/Digital advertising services inquiry - final report.pdf
https://www.accc.gov.au/system/files/Digital platform services inquiry - September 2022 interim report.pdf
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making designation decisions, which should be 
wider than its current enforcement powers under 
the Act. 

The ACCC has also established a new Digital 
Platforms branch with AUD 27 million in funding 
and extensive investigative powers. According to 
former ACCC chair, Rod Sims, the new branch 
will “ensure continuous and close scrutiny of this 
complex sector.”4 
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GLOBAL TURNOVER FOR THE MOST 

SERIOUS OFFENSES,  AND UP TO % 

OF DAILY WORLDWIDE TURNOVER 

FOR CONTINUED BRE ACHES.

THE GOVERNMENT HAS EMPHASIZED 

THAT SMS DESIGNATIONS AND 

CONDUCT REQUIREMENTS WILL 

BE IMPLEMENTED “ACCORDING TO 

THE E VIDENCE .”

70
THE DMU IS REPORTED TO HAVE 

APPROXIMATELY  STAFF MEMBERS.

UNDER THE AMENDED MERGER  

CONTROL REGIME,  THE LOCAL 

TURNOVER THRESHOLD DOES 

NOT APPLY TO ACQUISITIONS OF 

TECHNOLOGY COMPANIES THAT 

OPER ATE IN THE TURKISH MARKET 

OR ARE ENGAGED IN R&D ACTIVITIES 

OR PROVIDE SERVICES IN TURKEY.

October 2022
ON OCTOBER ,  ,  THE TURKISH 

GOVERNMENT PUBLISHED DR AFT 

REGUL ATIONS GOVERNING DIGITAL 

PL ATFORMS, MODELLED ON THE 

EUROPEAN DIGITAL MARKETS ACT.

January 2022
IN JANUARY ,  THE KFTC 

ANNOUNCED THAT ITS “ ICT TASK 

FORCE” WOULD BE REORGANIZED 

INTO A MORE COMPREHENSIVE 

“DIGITAL MARKET RESPONSE 

TE AM” THAT WILL BE BET TER 

ABLE TO DE AL WITH FAST�PACED 

AND MULTI�FACETED DIGITAL 

MARKETS.

September 14, 2022
THE TBA AMENDMENT,  WHICH 

INTRODUCED NE W RULES SPECIFIC 

TO APP STORES,  CAME INTO FORCE 

ON SEPTEMBER ,  .

August 2022
IN AUGUST ,  THE KF TC 

ANNOUNCED THAT IT WILL 

CONDUCT A SURVEY INTO 

ONLINE PL ATFORM SECTORS 

IN ORDER TO IDENTIFY UNFAIR 

TR ADE PR ACTICES.

2022
FOLLOWING THE  ELECTIONS,  

THE KORE AN GOVERNMENT IS  

CONSIDERING SET TING UP A 

FRAMEWORK FOR SELF�REGULATION 

AS AN ALTERNATIVE TO THE 

PROPOSED RULES IT IS CONSIDERING.

KRW 600mn
UNDER THE NE W THRESHOLD, 

A TR ANSACTION IS NOTIFIABLE 

IF ITS VALUE E XCEEDS KRW 

 BILLION �APPROXIMATELY 

USD  MILLION� AND THE 

ACQUIRED COMPANY IS 

SUBSTANTIALLY ACTIVE IN 

THE KORE AN MARKET.

August 2022
IN AUGUST ,  THE KCC 

ANNOUNCED THAT IT WOULD BEGIN 

A FACT�FINDING INVESTIGATION TO 

DETERMINE WHETHER THERE HAVE 

BEEN ANY SPECIFIC VIOLATIONS 

OF THE APP STORE RULES THAT 

WARR ANT THE IMPOSITION OF A 

PENALT Y OR OTHER CORRECTIVE 

ME ASURES.

December 2022
THE KFTC HAS L AUNCHED A 

SURVEY ON CLOUD SERVICES.   

IT  IS E XPECTED TO ANNOUNCE 

THE RESULTS OF THE SURVEY 

IN DECEMBER .

KRW 300mn
THE REGUL ATOR CAN ISSUE A 

CORRECTIVE ORDER AND�OR 

IMPOSE A FINE OF UP TO % OF 

THE COMPANY’S AVERAGE ANNUAL 

KORE AN RE VENUE DURING THE 

THREE PRECEDING YE ARS.  A 

CRIMINAL FINE OF UP TO KRW 

 MILLION �APPROXIMATELY 

USD ,�  IS ALSO POSSIBLE .

¥500,000
A PL ATFORM CAN BE FINED UP 

TO JPY , �APPROXIMATELY 

USD ,�  IF  IT FAILS TO FILE AN 

ANNUAL REPORT,  FAILS TO PROVIDE 

NECESSARY INFORMATION IN AN 

ANNUAL REPORT,  OR MAKES A FALSE 

STATEMENT IN AN ANNUAL REPORT.

ONLINE SHOPPING 

MARKETPL ACES:

Amazon.co.jp, Rakuten 
Ichiba, Yahoo! Shopping

APP STORES:  

Apple’s App Store, 
Google Play Store

DIGITAL ADS PL ATFORMS: 

Google, Meta and Yahoo!

August 5, 2022
THE DMCH PUBLISHED FEEDBACK 

FROM ITS CONSULTATION ON 

THE INTERIM REPORT AND SET 

OUT ITS INITIAL RESPONSES ON 

AUGUST ,  .

AN APPE AL AGAINST A DECISION 

UNDER SECTION A OF THE 

ACT AGAINST RESTRAINTS OF 

COMPETITION IS LIMITED TO 

ONE INSTANCE:  THE FEDER AL 

COURT OF JUSTICE .

Article 14
ARTICLE  IS DESIGNED TO 

HELP THE COMMISSION RE VIE W 

TR ANSACTIONS THAT FALL BELOW 

THE JURISDICTIONAL THRESHOLDS 

OF THE EU MERGER REGUL ATION.

THE ACCC’S FEBRUARY  

DISCUSSION PAPER �PUBLISHED 

AS PART OF THE DPS INQUIRY �  

INDICATES THAT THE ACCC IS 

CONSIDERING PROPOSING AT LE AST 

SOME RULES THAT ALLOW FOR 

DEFENSES OR JUSTIFICATIONS.

AUGUST  

A new “Anti-Unfair Online 
Competition Regulation” 
was published for public 
consultation.

NOVEMBER  

The Cybersecurity 
Administration of China 
published the draft Network 
Data Security Management 
Regulation for public 
comments.

OCTOBER  

Two draft guidelines 
were published for 
public comments.

¥MN  

Target has market 
capitalization of at least 
¥800 million (c. $120 million) 
and at least one third of 
its revenues are generated 
in China.

¥BN 

Acquirer’s Chinese turnover 
exceeds ¥100 billion 
(c. $15 billion)

THE GOVERNMENT ’S PROPOSED TEST FOR 

STR ATEGIC MARKET STATUS COMPRISES 

THE FOLLOWING FOUR COMPONENTS:

Digital 
Activities

Substantial and 
Entrenched Market 
Power

Strategic 
Position 

UK 
Nexus 

OVERARCHING OBJECTIVES:

Fair 
Trading

Open 
Choices 

Trust and 
Transparency1

2
3
4
5

6
7
8
9

10

The Federal Cartel O�ce designates an 
undertaking as having “paramount 
cross-market signi�cance” (“PCMS”)

If PCMS is established, the FCO can 
prohibit speci�c forms of conduct ex ante

SECTION A FOLLOWS 

A T WO �STEP PROCESS:

1

2

Annual gross revenues; 

The number of end users; or 

The number of commercial users.  

THE DR AFT REGUL ATION STATES 

THAT THE QUANTITATIVE THRESHOLDS 

WILL TAKE INTO ACCOUNT: 

1
2
3

Prevent a violation of law;

Protect safety, privacy, or 
security; or

Maintain or enhance core 
platform functionality.

THE AICOA PROVIDES SPECIFIC AFFIRMATIVE 

DEFENSES WHERE A DEFENDANT CAN SHOW 

THAT CONDUCT WAS “RE ASONABLY TAILORED,”  

AND “RE ASONABLY NECESSARY” TO:

1
2
3

Australia

China

Europe

Germany

Japan

South Korea

Turkey

UK

The parameters of the proposed new regime are 
unclear, but the ACCC’s final report on digital 
advertising and interim reports for the DPS 
Inquiry suggest that the rules and enforcement of 
the new regulation may be structured as follows: 

	— The ACCC will develop sector specific rules 
to address competition concerns in digital 
markets (e.g., ad tech, online search, social 
media, and app marketplaces).

	— The rules will apply to providers of digital 
services that meet certain criteria, which 
will be linked to their market power and/or 
strategic position in the sector.

4.	 To which firms will the 
proposed rules apply?

The rules will apply to providers of digital services 
that meet certain predetermined criteria linked 
to a provider’s market power and/or strategic 
position. The ACCC’s final report on digital 
advertising, and its interim reports on search, 

4	 ACCC, Speech by Rod Sims: The ACCC’s Digital Platforms Inquiry and the need for competition, consumer protection and regulatory 
responses (August 6, 2020).

5	 ACCC, Digital Platforms Services Inquiry Interim Report No. 5: Regulatory Reform (September 2022).

social media, app marketplaces, and regulatory 
reform as part of the DPS Inquiry, contemplate 
that platform owners such as Google, Apple, and 
Meta will be within scope of the new rules.

5.	 What are the main substantive 
rules that would govern the 
firms covered by the proposed 
digital markets regulation? 

The ACCC has not yet set out what its proposed 
ex ante regulations of digital platforms will cover, 
but it may involve obligations of the kind set 
out in the EU’s Digital Markets Act and under 
consideration in other jurisdictions. 

The ACCC’s fifth interim report on regulatory 
reform5 (published as part of the DPS Inquiry) 
provides some examples of what could be covered 
in the ACCC’s codes of conduct:

	— Rules prohibiting anticompetitive 
self-preferencing; 

	— Rules prohibiting anticompetitive tying and 
bundling; 

	— Rules limiting pre-installation and default 
settings in certain circumstances;

	— Data access and portability requirements, 
but only once privacy and security risks are 
appropriately managed; 

	— Transparency requirements in app review 
processes;

	— Transparency requirements in ad tech; and

	— Choice screens, following a careful 
examination of the effectiveness of such 
rules in other jurisdictions.

https://www.accc.gov.au/speech/the-acccs-digital-platforms-inquiry-and-the-need-for-competition-consumer-protection-and-regulatory-responses
https://www.accc.gov.au/speech/the-acccs-digital-platforms-inquiry-and-the-need-for-competition-consumer-protection-and-regulatory-responses
https://www.accc.gov.au/system/files/Digital platform services inquiry - September 2022 interim report.pdf
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As described under Question 2, the ACCC also 
proposes strengthening consumer protection 
laws with an economy-wide prohibition on unfair 
trading practices, and rules applicable to all 
digital platforms on scams, harmful apps, fake 
reviews, dispute resolution standards, and an 
ombudsman scheme.

6.	 Are there specific rules governing 
digital platforms’ relationships 
with publishers in Australia?

As described under Question 1, Australia’s Publisher 
Code addresses the perceived bargaining power 
imbalance between digital platforms and news 
media businesses. It aims to facilitate bargaining 
between designated digital platforms and news 
media businesses for remuneration for their 
news content. The Publisher Code applies only 
to “designated digital platforms” and their 
“designated services.” No digital platform has yet 
been designated by the Treasurer. 

Any digital platform that is designated under 
the Publisher Code will be required to comply 
with a set of general requirements in relation 
to its designated services and its engagement 
with registered news businesses. For example, 
designated digital platforms will be required:

	— to participate in bargaining, and negotiate 
in good faith, upon receiving a notice from a 
registered news business to bargain; 

	— if no agreement is reached within three 
months, to participate in a mediation and 
negotiate in good faith; and

	— if no agreement is reached after two months 
of mediation, to participate in arbitration in 
good faith.

The Publisher Code also allows designated 
digital platforms and news businesses to reach 
agreements outside the Code. The ACCC must be 

6	 ACCC, Digital Platforms Services Inquiry Interim Report No. 5: Regulatory Reform (September 2022).
7	 Ibid., p. 123.

notified of any agreements to disapply provisions 
of the Code. 

On February 28, 2022, the Treasurer began its 
review of the Publisher Code in consultation 
with the ACCC and other Australian government 
departments. 

7.	 Will the ACCC need to show 
anticompetitive effects in 
order to establish a breach 
of the proposed rules?

Until the ACCC’s DPS Inquiry final report is 
published, it remains unclear what rules the 
ACCC will recommend, and whether the ACCC 
will need to demonstrate the effects of firms’ 
conduct in order to establish a breach of the 
proposed rules.

8.	 Will firms be able to defend or 
objectively justify their conduct 
under the proposed rules?

Until the ACCC’s DPS Inquiry final report is 
published, it remains unclear what rules the 
ACCC will recommend, and whether, under 
those rules, firms will be able to defend or 
objectively justify their conduct.

The ACCC’s fifth interim report6 (published 
as part of the DPS Inquiry) indicates that the 
ACCC is considering drafting codes of conduct 
that allow for defenses or justifications. In 
discussing its recommendations for targeted 
competition obligations, the ACCC explained 
that “[t]he drafting of obligations should consider 
any justifiable reasons for the conduct (such as 
necessary and proportionate privacy or security 
justifications).”7

https://www.accc.gov.au/system/files/Digital platform services inquiry - September 2022 interim report.pdf
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9.	 What procedural safeguards will 
there be under the proposed rules?

Until the ACCC’s DPS Inquiry final report is 
published, it remains unclear what rules the 
ACCC will recommend and what procedural 
safeguards will accompany those rules.

10.	What kinds of penalties or 
remedies will the ACCC be able 
to impose following a breach 
of the proposed rules?

Potential sanctions and penalties will likely 
be addressed in the ACCC’s final report at 
the conclusion of its five-year DPS Inquiry. In 
its fifth interim report, the ACCC explained 
that “significant financial penalties”, as well as 
injunctions, declarations, and disqualification 
orders should be available for breaches of new 
consumer and competition obligations.8 The 
ACCC stated that penalties available against 
digital platforms should reflect the financial 
strength of the digital platforms and should, at a 
minimum, be equivalent to the largest penalties 
already available under the Act.9 

11.	 Has the ACCC issued any guidance or 
reports regarding the proposed rules?

The ACCC has published a series of reports 
following sector inquiries into digital platforms, 
digital advertising services, and digital platform 
services:

	— Digital platforms inquiry: final report (June 
2019).10 

8	 ACCC, Digital Platforms Services Inquiry Interim Report No. 5: Regulatory Reform (September 2022), p. 191.
9	 Ibid., pp. 191-192.
10	ACCC, Digital Platforms Inquiry: Final report (June 2019).
11	 ACCC, Digital advertising services inquiry: Final report (August 2021).
12	 ACCC, Digital Platform Services Inquiry: Interim Report (September 2020).
13	 ACCC, Digital Platforms Services Inquiry Interim Report No. 2: App marketplaces (March 2021).
14	 ACCC, Digital Platforms Services Inquiry Interim Report No. 3: Search defaults and choice screens (September 2021).
15	 ACCC, Discussion Paper for Interim Report No. 5: Updating competition and consumer law for digital platform services (February 2022).
16	 ACCC, Digital platform services Inquiry Interim Report No. 4: General online retail marketplaces (March 2022).
17	 ACCC, Digital Platforms Services Inquiry Interim Report No. 5: Regulatory Reform (September 2022).

	— Digital advertising services inquiry: final 
report (August 2021).11 

	— Digital platform services inquiry 2020-2025, 
including:

•	 September 2020 interim report.12 

•	 March 2021 interim report on app 
marketplaces.13 

•	 September 2021 interim report on search 
defaults and choice screens.14 

•	 February 2022 discussion paper seeking 
stakeholder views on the need for new 
regulatory tools to address competition and 
consumer issues in relation to the supply of 
digital platform services, and if so, options 
for regulatory reform.15 

•	 March 2022 interim report on general online 
retail marketplaces.16 

•	 September 2022 interim report on regulatory 
reform (published on November 11, 2022).17 

12.	Will the proposed rules be 
competition based, or will they 
target other types of conduct, 
such as consumer protection, 
moderation of content, or privacy?

Until the ACCC’s DPS Inquiry final report is 
published, it remains unclear what rules the 
ACCC will recommend, and whether the regime 
will be competition based. 

https://www.accc.gov.au/system/files/Digital platform services inquiry - September 2022 interim report.pdf
https://www.accc.gov.au/system/files/Digital platforms inquiry - final report.pdf
https://www.accc.gov.au/system/files/Digital advertising services inquiry - final report.pdf
https://www.accc.gov.au/system/files/ACCC Digital Platforms Service Inquiry - September 2020 interim report.pdf
https://www.accc.gov.au/system/files/Digital platform services inquiry - March 2021 interim report.pdf
https://www.accc.gov.au/system/files/DPB - DPSI - September 2021 - Full Report - 30 September 2021 %283%29_1.pdf
https://www.accc.gov.au/system/files/Digital platform services inquiry.pdf
https://www.accc.gov.au/system/files/DPB - DPSI - March 2022 - Full interim report - 31 March 2022.pdf
https://www.accc.gov.au/system/files/Digital platform services inquiry - September 2022 interim report.pdf
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In light of the ACCC’s fifth interim report18 
(published as part of the DPS Inquiry), it is likely 
that any new regime, if proposed, will touch on 
a range of related issues, from competition to 
consumer protection and online privacy. 

The ACCC’s fifth interim report proposes 
regulation to address the harms to competition 
and consumers arising from digital platform 
services, and discusses how to implement 
regulation without causing more harm than good, 
for example by safeguarding consumers’ privacy. 

13.	 What is the current enforcement 
practice with respect to conduct 
that is expected to be addressed 
by the proposed rules?

Enforcement action against digital platforms 
has largely focused on consumer protection 
measures, as opposed to breaches of antitrust law. 
Recent enforcement action includes: 

	— Federal Court finding against Google that it 
misled consumers about personal location 
data collected through Android mobile devices 
between 2017-2018 (April 2021).19 

	— Federal Court proceedings against Meta that 
it misled consumers by representing that the 
free Onavo Protect app would keep users’ 
data private, but instead used the data for its 
commercial benefit (since December 2020).20 

	— Federal Court proceedings against Meta, 
alleging that the company engaged in false, 
misleading, or deceptive conduct by publishing 
scam advertisements featuring prominent 
Australian public figures (since March 2022).21 

18	 Ibid.
19	 ACCC, Google misled consumers about the collection and use of location data (April 16, 2021).
20	ACCC, ACCC alleges Facebook misled consumers when promoting app to ‘protect’ users’ data (December 16, 2020).
21	 ACCC, ACCC takes action over alleged misleading conduct by Meta for publishing scam celebrity crypto ads on Facebook (March 18, 

2022).
22	 ACCC, Digital Platforms Inquiry: Final report (June 2019).

14.	Are there merger rules specific to 
digital platforms in Australia?

While new merger control rules for digital 
platforms are not yet in force, the ACCC 
recommended the following changes to Australian 
merger control in its final report on the Digital 
Platforms inquiry:22 

	— Amend the relevant part of the Act to include 
the following additional factors to be taken 
into account in the merger analysis:

•	 the likelihood that the acquisition would 
result in the removal from the market of a 
potential competitor; and

•	 the nature and significance of assets, 
including data and technology, being 
acquired. 

	— Require large digital platforms to provide 
advance notice to the ACCC of any proposed 
acquisitions that may impact competition in 
Australia. The ACCC proposes that the details 
of the notification protocol be agreed between 
it and each digital platform, and would specify: 

•	 the types of acquisitions would require 
notification, including minimum transaction 
value; and

•	 the minimum advance notification period 
prior to completion for ACCC to assess the 
proposed acquisition.

In August 2021, the ACCC proposed a further 
set of significant revisions to Australian merger 
control, stating that the current regime is not 

https://www.accc.gov.au/media-release/google-misled-consumers-about-the-collection-and-use-of-location-data
https://www.accc.gov.au/media-release/accc-alleges-facebook-misled-consumers-when-promoting-app-to-protect-users-data
https://www.accc.gov.au/media-release/accc-takes-action-over-alleged-misleading-conduct-by-meta-for-publishing-scam-celebrity-crypto-ads-on-facebook
https://www.accc.gov.au/system/files/Digital platforms inquiry - final report.pdf
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“fit for purpose.”23 These wider-ranging proposals 
include: 

	— Changing Australia’s current voluntary merger 
review regime to a mandatory or suspensory 
one, where merging parties contemplating 
transactions that exceed certain thresholds 
cannot complete pending ACCC approval.

	— Confining appeals against ACCC decisions to 
limited merits review. 

	— Changing the substance of the merger test, 
including by:

•	 updating the factors to be taken into account 
(as above); 

23	 ACCC, Speech by Rod Sims: Protecting and promoting competition in Australia (August 27, 2021).

•	 lowering the current threshold of “likely” to 
substantially lessen the competition in the 
market;

•	 introducing a presumption that transactions 
where a merger party has substantial market 
power substantially lessens competition; 
and

•	 introducing special rules for acquisitions 
involving large digital platforms, to address 
the particular challenges these transactions 
can pose.
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