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1. What rules govern competition 
in digital markets in Germany?

In January 2021, the 10th Amendment of the Act 
against Restraints of Competition (“ARC”) came 
into effect. Focusing on competition in the 
digital sector, the ARC contains a new regulatory 
framework targeting large digital platforms, along 
with a revised legal framework for abuse of 
dominance.

With Section 19a ARC, the German legislator 
has enabled the Federal Cartel Office (“FCO”) to 
intervene in digital markets without establishing 
anticompetitive effects, going beyond existing 
rules on abuse of dominance. Section 19a follows 
a two-step process: 
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 — First, the FCO designates an undertaking as 
having “paramount cross-market significance” 
(“PCMS”) based on a set of qualitative 
criteria without having to prove dominance 
in any specific market. Undertakings found 
to have PCMS will be subject to a five-year 
monitoring period. 

Effective January 2021, Germany has introduced new rules for undertakings with 
“paramount cross-market significance.” The provisions, which target large digital 
platforms, enable the Federal Cartel Office to prohibit forms of conduct legally defined 
as problematic without the need to prove anticompetitive harm. General competition 
rules have been extended and remain applicable in parallel. On November 7, 2023, 
further amendments entered into force to further strengthen the FCO’s enforcement 
powers. 

DIGITAL MARKETS REGULATION HANDBOOK

Germany

Rules in Force
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 — Second, if PCMS is established, the FCO 
can prohibit specific forms of conduct 
ex ante (i.e., conduct deemed, in principle, 
harmful to competition without a finding 
of anticompetitive effects). 

Digital undertakings remain subject to the 
existing provisions prohibiting the abuse of 
dominance. The 10th Amendment introduced 
several changes directed specifically at abusive 
conduct in digital markets, including the 
following: 

 — The relatively strict causality required between 
an undertaking’s dominant position and 
exploitative conduct like excessive contract 
terms has been abolished.1 Under the new 
rules,2 a normative causal link between the 
dominant position and the anticompetitive 
conduct is sufficient to establish an exploitative 
abuse. In practice, this means that conduct 
that the undertaking is only able to enforce 
due to its dominant position, (e.g., contractual 
terms that violate other legal requirements) 
may be regarded as abusive, even if smaller 
competitors engage in the same conduct.3

 — The 10th Amendment clarifies that the essential 
facilities doctrine applies not only to physical 
assets, but also to data.4 Access to data can 
be required if it is objectively indispensable 
for the requesting party to compete on the 
upstream or downstream market. Dominant 
undertakings may refuse access to their data 
only if they can show an objective justification. 

1 In exclusionary conduct cases, normative causality was already accepted by the Federal Court of Justice before. 
2 This was implemented by a small change of wording in Section 19(1) ARC (“abuse” instead of “the abusive exploitation”).
3 See Explanatory Memorandum, BT-Drs. 19/23492 (October 19, 2020), p. 71 et seq.
4 Section 19(2) no 4 ARC.
5 Section 18(3)(b) ARC.
6 Section 20(1a) ARC.
7 Section 20(3a) ARC.

 — New criteria were introduced for the assessment 
of relative dominance of intermediaries.5 

 — Existing rules on abusive conduct by 
undertakings with relative market power 
were extended to capture relative dominance 
based on access to data.6 This can capture 
scenarios where data has not been shared 
with any third party in the past.

In addition, the 10th Amendment introduced a 
provision enabling the FCO to counter the 
so-called “tipping” of markets towards a company 
that benefits from strong network effects.7 The 
new provision prohibits undertakings from 
hindering competitors from achieving their own 
network effects if fair competition is significantly 
impeded. This applies not only to undertakings 
with dominance but also with relative or superior 
market power.

Aside from the ARC, digital undertakings can be 
subject to sector-specific regulations such as the 
German Telemedia and Telecommunications 
Acts and general consumer and data protection 
laws (e.g., consent requirements for data processing, 
the requirement to provide a masthead on websites, 
and various customer protection provisions). 
The Network Enforcement Act requires digital 
platforms to moderate content, in particular to 
remove illegal content. Recently, Germany 
introduced the Telecommunications-Telemedia 
Data Protection Act, implementing the rules for 
tracking “cookies” under the EU ePrivacy Directive 
(EU/2002/58).

https://dserver.bundestag.de/btd/19/234/1923492.pdf
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Moreover, on July 5, 2023, the German 
Parliament (Bundestag) passed the Competition 
Enforcement Act, amending the ARC for the 11th 
time (“11th Amendment”).8 The new law 
entered into force on November 7, 2023 and 
introduces the following changes:9

 — Sector inquiries. The FCO is now able to 
impose structural remedies, independent of 
an abuse, when a significant and continuous, 
or repeated distortion of competition is 
identified during a sector inquiry. As a last 
resort, the FCO may order the divestment 
of shares or assets if the company holds 
a dominant market positions or has been 
designated as an undertaking with PCMS, 
the sales price amounts to at least 50% of the 
value of the shares or assets and those shares 
or assets have been acquired more than ten 
years prior to the investigation and cleared 
under German or EU merger control rules.10 
Following a sector inquiry, the FCO can order 
undertakings active in this sector to notify 
acquisitions where the target’s turnover is 
more than EUR 1 million.11

 — Profit skimming. The new rules introduce 
a presumption that an undertaking violating 
competition rules has obtained a profit of at 
least 1% of its domestic turnover with the 
affected product over the entire duration 
of the infringement. At the same time, the 
maximum profit that can be skimmed off is 

8 German Parliament, Recommendation of the Economic Committee (July 5, 2023). For an overview of the draft proposed by the Federal 
Ministry for Economic Affairs, Referentenentwurf Wettbewerbsdurchsetzungsgesetz (September 26, 2022) see Wolfgang Deselaers & 
Philipp Kirst, New Toolkit for Intervention Under the Draft Competition Enforcement Act, Cleary Antitrust Watch Blog (September 30, 
2022). The changes proposed by the Government are discussed in Edmund Melzer & Philipp Kirst, New Toolkit for Intervention Under 
the German Government’s Draft 11th Amendment (Update), Cleary Antitrust Watch Blog (June 5, 2023). 

9 The new rules are discussed in more detail in Romina Polley, Janine Discher, Miroslav Georgiev & Hendrik Wendland, Once Again, New 
Powers For The Federal Cartel Office: German Parliament Passes The Government’s Draft Bill On The 11th Amendment To The German 
Act Against Restraints Of Competition, Cleary Antitrust Watch Blog (July 14, 2023).

10 Section 32f(4) 11th Amendment.
11 Section 32f(2) 11th Amendment.
12 Section 34h(4) 11th Amendment.
13 Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on certain rules governing actions for 

damages under national law for infringements of the competition law provisions of the Member States and of the European Union, OJ L 
349/1.

14 See BMWK, Public Consultation (November 6, 2023).

capped at 10% of the worldwide turnover of 
the undertaking.12

 — Digital Markets Act enforcement. While 
the European Commission remains the 
sole enforcement authority for the DMA, 
the new rules authorize the FCO to assist 
the European Commission by reviewing 
compliance with Articles 5-7 of the DMA. The 
FCO can also publish reports on undertakings’ 
compliance with the DMA. To facilitate 
private enforcement of the DMA in Germany, 
the 11th Amendment extends the provisions 
transposing the Damages Directive to the 
DMA where appropriate.13

2. What is the status of any forthcoming 
digital regulation in this jurisdiction?

 — On November 6, 2023, the Ministry for 
Economic Affairs and Climate Action 
has launched a public consultation on the 
modernization of the competition law. 
The consultation aims at “improving the 
framework conditions for fair competition”, 
while integrating “aspects of innovation, 
sustainability, consumer protection and 
social justice”.14

http://German Parliament, Recommendation of the Economic Committee (July 5, 2023). For an overview of the draft proposed by the Federal Ministry for Economic Affairs, Referentenentwurf Wettbewerbsdurchsetzungsgesetz (September 26, 2022) see Wolfgang Deselaers & Philipp Kirst, New Toolkit for Intervention Under the Draft Competition Enforcement Act, Cleary Antitrust Watch Blog (September 30, 2022). The changes proposed by the Government are discussed in Edmund Melzer & Philipp Kirst, New Toolkit for Intervention Under the German Government’s Draft 11th Amendment (Update), Cleary Antitrust Watch Blog (June 5, 2023).  
https://www.bmwk.de/Redaktion/DE/Meldung/2022/20220920-bmwk-legt-entwurf-zur-verscharfung-des-wettbewerbsrechts-vor.html
https://www.clearyantitrustwatch.com/2022/09/new-toolkit-for-intervention-under-the-draft-competition-enforcement-act/
https://www.clearyantitrustwatch.com/2023/06/new-toolkit-for-intervention-under-the-german-governments-draft-11th-amendment-update/
https://www.clearyantitrustwatch.com/2023/06/new-toolkit-for-intervention-under-the-german-governments-draft-11th-amendment-update/
https://www.clearyantitrustwatch.com/2023/07/once-again-new-powers-for-the-federal-cartel-office-german-parliament-passes-the-governments-draft-bill-on-the-11th-amendment-to-the-german-act-against-restraints-of-competition/
https://www.clearyantitrustwatch.com/2023/07/once-again-new-powers-for-the-federal-cartel-office-german-parliament-passes-the-governments-draft-bill-on-the-11th-amendment-to-the-german-act-against-restraints-of-competition/
https://www.clearyantitrustwatch.com/2023/07/once-again-new-powers-for-the-federal-cartel-office-german-parliament-passes-the-governments-draft-bill-on-the-11th-amendment-to-the-german-act-against-restraints-of-competition/
https://www.bmwk.de/Redaktion/DE/Artikel/Service/Gesetzesvorhaben/20231004-konsultation-reform-kartellrecht.html
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3. How are competition rules in 
digital markets enforced?

Only the FCO can prohibit conduct under Section 
19a ARC. The provision is not self-executing, 
meaning changes in market conduct are only 
required following an order from the FCO. Using 
the new powers set out in Section 19a ARC, 
the FCO has so far determined that Google 
(Alphabet), Amazon, Apple, and Meta have 
PCMS, and has initiated related investigations 
into their conduct. In its investigations, the FCO 
can employ a wide range of measures, ranging 
from requests for information or surrender 
of documents to the right to search business 
premises, homes, land, and objects.15 

PCMS designation and prohibition of conduct can 
be combined in one decision, but the FCO has 
not done this in any PCMS decisions to date (see 
Question 12). 

The FCO also enforces general provisions against 
abuse of dominance by ordering undertakings 
to cease problematic conduct and by imposing 
fines. However, in practice abuse of dominance 
provisions, including the new provisions on data 
access, tipping, and intermediation power, are 
mainly enforced by private parties before German 
civil courts without an intervention by the FCO. 
By contrast, private parties can only enforce 
Section 19a ARC before courts after the FCO has 
imposed a prohibition decision. 

The 11th Amendment strengthens the FCO’s role 
as the primary enforcer of German competition 
law, especially with regard to its proposed new 
power to impose structural remedies following 
sector inquiries.16 In addition, with the entry into 
force of the EU Digital Markets Act the FCO could 
become the central national authority in all 
related enforcement matters (e.g., assisting the 

15 Section 59 - 59b ARC.
16 It is not clear whether the German legislator has the right to propose such a significant power under Regulation 1 /2003. 
17 Section 18 (3a) ARC.
18 Explanatory Memorandum, BT-Drs. 19/23492 (October 19, 2020), p. 74.

European Commission in its investigations or 
investigating DMA violations at national level).

4. Which firms does Section 19a ARC 
apply to?

Section 19a ARC applies to undertakings that are 
found to have PCMS.17 The provision is aimed 
mainly at digital platforms.18 For a finding of 
PCMS, the FCO takes into account in particular 
the following (non-exhaustive) factors:

 — an undertaking’s dominant position on one or 
several markets;

 — the undertaking’s financial strength or access 
to other resources;

 — vertical integration and activities in related 
markets;

 — access to data relevant for competition; and 

 — relevance of the undertaking’s activities for 
third party access to supply and its related 
influence on the business activities of third 
parties.

The FCO has designated Apple, Amazon, Google, 
and Meta as undertakings that have PCMS 
(see also Question 12). Amazon and Apple have 
appealed the designation decision to the Federal 
Court of Justice. A designation investigation 
against Microsoft is currently ongoing. 

The rules on abuse of dominance apply to all 
undertakings with a dominant market position, 
including undertakings in the digital sector. As a 
special feature of German competition law, the 
ARC’s provisions are also aimed at undertakings 
with relative market power that are not dominant 
in absolute terms but only in relation inter partes 
to other market participants. Some factors are 

https://dserver.bundestag.de/btd/19/234/1923492.pdf
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of particular relevance for digital companies, 
such as the “access to competitively relevant data,” 
which is listed as a factor to determine PCMS 
and can also support a finding of relative market 
power.19

5. What are the main substantive rules 
that govern the firms covered by 
Section 19a ARC?

When the FCO has designated an undertaking to 
have PCMS, the FCO can prohibit the following 
conducts:

 — Self-preferencing,20 i.e., giving preferential 
treatment to the firm’s own products or 
services to the detriment of those offered by 
the firm’s rivals, in particular by preferential 
display of the firm’s own services on its 
platform or exclusive pre-installation or 
integration of its own services.

 — Exclusionary conduct targeting companies 
active on upstream and downstream 
markets if the platform with PCMS is 
relevant for access to those markets,21 i.e., 
hindering market access by using mandatory 
pre-installation or integration of software or 
by creating hurdles for other companies to 
advertise or to contact new customers outside 
the platform.

 — Leveraging or “market roll up”,22 i.e., 
hindering competitors on markets into which 
the undertaking could quickly expand its 
position (e.g., through tying or bundling).

 — Impediment of competition through data 
processing,23 i.e., increasing entry barriers 

19 Section 18 (3a), Section 20 (1a), (3a) ARC.
20 Section 19a(2) no 1 ARC.
21 Section 19a(2) no 2 ARC.
22 Section 19a(2) no 3 ARC.
23 Section 19a(2) no 4 ARC.
24 Section 19a(2) no 5 ARC.
25 Section 19a(2) no 6 ARC.
26 Section 19a(2) no 7 ARC.

or otherwise hindering rivals through the 
processing of competitively relevant data or 
requiring users to consent to such processing, 
in particular:

• Making the use of a service conditional on 
the user agreeing to the processing of data 
from other services of the undertaking or a 
third party provider without giving the user 
sufficient choice as to whether, how, and for 
what purpose such data are processed; and 

• Processing competitively sensitive data 
received from other undertakings for 
purposes other than those necessary for 
the provision of the firm’s own services to 
these undertakings without giving these 
undertakings sufficient choice as to whether, 
how, and for what purpose such data are 
processed.

 — Hampering interoperability or data 
portability, thereby impeding competition.24 
This rule aims to prevent lock-in effects that 
discourage consumers and/or commercial 
customers from switching between different 
platforms or services or to use multiple 
services or platforms in parallel.

 — Withholding information,25 i.e., making it 
difficult for commercial customers to assess 
the value of the services they provide (e.g., 
by giving insufficient information on scope, 
quality, and performance of the service).

 — Demanding disproportionate fees or 
conditions for displaying the offers of another 
undertaking (e.g., by requiring the transfer of 
rights or data not required for their display).26
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If the FCO establishes that the requirements of 
one or more of the conducts listed above are met, 
it can prohibit that conduct if the undertaking 
in question fails to establish that its conduct is 
objectively justified (see Question 8). Violating 
a legally binding order can lead to fines of up to 
10% of the undertaking’s worldwide turnover in 
the previous business year (see Question 10). 

6. Are there specific rules governing 
digital platforms’ relationships 
with publishers in Germany?

Under German copyright law, press publishers 
have a right to collect fees from digital platforms 
if the platforms access or use their content for 
commercial purposes (e.g., search engines that 
show extracts of press articles in their search 
results).27 However, in 2019 the European Court 
of Justice held that this provision is inapplicable 
because Germany failed to notify the European 
Commission contrary to obligations under the 
Transparency Directive.28

Media platforms and intermediaries are 
also subject to specific rules laid down in the 
“State Media Treaty” (Medienstaatsvertrag).29 
These provisions are not primarily focused on 
maintaining effective competition in media 
or digital markets, but instead aim to ensure 
plurality of opinions and diversity of media 
offerings. Although there are some overlaps 
between the two regimes, the rules against abuse 
of dominance and Section 19a ARC remain 
applicable in parallel.30 Accordingly, the FCO 
has initiated an investigation under Section 19a 
ARC regarding alleged unlawful discrimination 
against individual news publishers. The 
investigation was concluded in December 2022 
when the FCO accepted Google’s commitment 

27 Section 87f - 87h UrhG.
28 Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998 laying down a procedure for the provision of 

information in the field of technical standards and regulations. See also CJEU, judgment of September 12, 2019, C-299/17 - VG-Media/
Google.

29 Section 78 - 99e MStV (State Media Treaty).
30 Pohlmann/Lindhauer/Peter, Das Leistungsschutzrecht für Presseverleger und die qualifizierte News-Aggregation durch Google News 

Showcase: Ein Fall für § 19 und § 19a GWB? – Teil 1, NZKart 2021, 466, 469 f.
31 See FCO, Press Release (December 21, 2022).

not to integrate News Showcase in Google 
Search. 31

7. Does the FCO need to establish the 
effects of certain conduct in order to 
establish a breach of Section 19a ARC?

When an undertaking has been designated as 
having PCMS, the FCO can prohibit certain 
conduct without having to show that the conduct 
has resulted in anticompetitive effects, as long 
as specific conditions are met (e.g., some of the 
relevant conducts result in hindrance of other 
companies). The legislator considers all forms of 
conduct listed in Section 19a ARC to be capable of 
preventing competition on the merits. The FCO 
will, however, have to consider pro-competitive 
effects as potential objective justifications (see 
Question 8). 

8. Can firms defend or objectively justify 
their conduct under Section 19a ARC?

Yes, under Section 19a(2) ARC. The burden 
of proof for the justification lies with the 
undertaking under investigation. Whether the 
conduct in question was objectively justified is 
ultimately determined in an overall assessment 
balancing various interests, taking into account 
the regulatory objective to ensure undistorted 
competition.

9. What procedural safeguards 
does Section 19a ARC include?

If the FCO intends to prohibit a specific form 
of conduct under Section 19a ARC, there is no 
statutory requirement to issue a written statement 
of objections before it adopts a decision. However, 
during the investigation, the FCO must respect 

https://curia.europa.eu/juris/document/document.jsf?text=&docid=217670&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1069158
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Fnzkart%2F2021%2Fcont%2Fnzkart.2021.466.1.htm&pos=9&hlwords=on#FN6
https://beck-online.beck.de/Dokument?vpath=bibdata%2Fzeits%2Fnzkart%2F2021%2Fcont%2Fnzkart.2021.466.1.htm&pos=9&hlwords=on#FN6
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2022/21_12_2022_Google_News_Showcase.html
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parties’ procedural rights, including the right of 
access to file and the right to be heard. In practice, 
the FCO shares a statement of objections subject 
to a relatively short deadline for the response 
(e.g., one month).

An appeal against a Section 19a ARC decision 
is limited to one instance: the Federal Court 
of Justice. The judicial review is therefore 
significantly shortened compared to other 
FCO proceedings. Both the decision finding an 
undertaking to have PCMS and the prohibition 
decision(s) can be appealed on the merits. 
In addition, the undertaking can apply for 
suspension of the FCO order.

$27mn
THE ACCC HAS ESTABLISHED 

A NE W DIGITAL PL ATFORMS BR ANCH 

WITH AUD  MILLION IN FUNDING 

AND E XTENSIVE INVESTIGATIVE 

POWERS.

March 2025
THE ACCC’S DIGITAL PL ATFORM 

SERVICES INQUIRY IS DUE TO BE 

FINALIZED IN MARCH .

March 2021
IN MARCH ,  THE COMPETITION 

AND CONSUMER ACT  WAS 

AMENDED TO INCLUDE A BARGAINING 

CODE INTENDED TO ADDRESS THE 

BARGAINING POWER IMBALANCE 

BET WEEN MEDIA BUSINESSES AND 

CERTAIN DIGITAL PL ATFORMS.

NEW THRESHOLD COVERING ACQUISITIONS 

OF COMPANIES WITH A MARKET 

CAPITALIZATION �OR VALUATION�

$50 million
A SEPAR ATE PIECE OF LEGISL ATION 

PENDING IN CONGRESS WOULD 

SUBSTANTIALLY LIMIT ACQUISITIONS 

OVER USD  MILLION BY GOOGLE ,  

APPLE ,  META �FACEBOOK , AMA ZON, 

AND MICROSOFT.

270 days
TO PROVIDE FURTHER 

TR ANSPARENCY, THE ACT REQUIRES 

THAT WITHIN  DAYS THE 

AGENCIES DR AFT ENFORCEMENT 

GUIDELINES DETAILING HOW THEY 

WILL ASSESS PENALTIES.

50 million
IF  PASSED, THE OAMA WOULD 

APPLY TO COMPANIES THAT OWN 

APP STORES WITH OVER  MILLION 

US USERS.

January 2024
AS OF JANUARY ,  THE CDCL HAS NOT YET 

PUBLISHED ITS FINAL REPORT AND DR AFT 

REGUL ATIONS,  AFTER ITS TENURE HAD BEEN  

E XTENDED UNTIL  DECEMBER .

SIDIs
TAKING INSPIR ATION FROM THE DMA, 

SIDIS WOULD BE DESIGNATED BASED 

ON THEIR RE VENUES,  MARKET 

CAPITALIZ ATION,  AND NUMBER OF 

ACTIVE BUSINESS AND END USERS.   

10%
UNDER THE AICOA , ENFORCERS 

WOULD BE ABLE TO SEEK PENALTIES 

UP TO % OF THE DEFENDANT ’S 

GLOBAL ANNUAL TURNOVER .

IF PASSED, THE AICOA WOULD 

TAKE EFFECT IN ONE YE AR AND 

OAMA WOULD TAKE EFFECT IN 

 DAYS.

SMS FIRMS IN BRE ACH OF DMU 

DECISIONS WILL FACE FINANCIAL 

PENALTIES OF UP TO % OF 

GLOBAL TURNOVER FOR THE MOST 

SERIOUS OFFENSES,  AND UP TO % 

OF DAILY WORLDWIDE TURNOVER 

FOR CONTINUED BRE ACHES.

THE GOVERNMENT HAS EMPHASIZED 

THAT SMS DESIGNATIONS AND 

CONDUCT REQUIREMENTS WILL 

BE IMPLEMENTED “ACCORDING TO 

THE E VIDENCE .”

70
THE DMU IS REPORTED TO HAVE 

APPROXIMATELY  STAFF MEMBERS.

UNDER THE AMENDED MERGER  

CONTROL REGIME,  THE LOCAL 

TURNOVER THRESHOLD DOES 

NOT APPLY TO ACQUISITIONS OF 

TECHNOLOGY COMPANIES THAT 

OPER ATE IN THE TURKISH MARKET 

OR ARE ENGAGED IN R&D ACTIVITIES 

OR PROVIDE SERVICES IN TURKEY.

Draft rules modeled 
on the DMA
IN OCTOBER ,  THE TURKISH

GOVERNMENT PUBLISHED DR AFT 

REGUL ATIONS GOVERNING DIGITAL 

MARKETS,  MODELED ON THE 

EU DIGITAL MARKETS ACT.  IN 

NOVEMBER ,  THE GOVERNMENT

PUBLISHED RE VISIONS TO THE 

ORIGINAL DR AFT. �

October 2022
ON OCTOBER ,  ,  THE TURKISH 

GOVERNMENT PUBLISHED DR AFT 

REGUL ATIONS GOVERNING DIGITAL 

PL ATFORMS, MODELLED ON THE 

EUROPEAN DIGITAL MARKETS ACT.

January 2022
IN JANUARY ,  THE KFTC 

ANNOUNCED THAT ITS “ ICT TASK 

FORCE” WOULD BE REORGANIZED 

INTO A MORE COMPREHENSIVE 

“DIGITAL MARKET RESPONSE 

TE AM” THAT WILL BE BET TER 

ABLE TO DE AL WITH FAST�PACED 

AND MULTI�FACETED DIGITAL 

MARKETS.

September 14, 2021
THE TBA AMENDMENT,  WHICH 

INTRODUCED NE W RULES SPECIFIC 

TO APP STORES,  ENTERED INTO 

FORCE ON SEPTEMBER ,  .

August 2022
IN AUGUST ,  THE KF TC 

ANNOUNCED THAT IT WILL 

CONDUCT A SURVEY INTO 

ONLINE PL ATFORM SECTORS 

IN ORDER TO IDENTIFY UNFAIR 

TR ADE PR ACTICES.

2022
FOLLOWING THE  ELECTIONS,  

THE KORE AN GOVERNMENT IS  

CONSIDERING SET TING UP A 

FRAMEWORK FOR SELF�REGULATION 

AS AN ALTERNATIVE TO THE 

PROPOSED RULES IT IS CONSIDERING.

KRW 600mn
UNDER THE NE W THRESHOLD, A 

TR ANSACTION IS NOTIFIABLE IF ITS 

VALUE E XCEEDS KRW  BILLION 

�APPROXIMATELY USD  MILLION� 

AND THE ACQUIRED COMPANY IS 

SUBSTANTIALLY ACTIVE IN THE 

KORE AN MARKET.

August 2022
IN AUGUST ,  THE KCC ANNOUNCED 

THAT IT WOULD BEGIN A FACT�FINDING 

INVESTIGATION TO DETERMINE 

WHETHER THERE HAVE BEEN ANY 

SPECIFIC VIOL ATIONS OF THE APP 

STORE RULES THAT WARR ANT THE 

IMPOSITION OF A PENALT Y OR OTHER 

CORRECTIVE ME ASURES.

December 2022
THE KFTC HAS L AUNCHED A 

SURVEY ON CLOUD SERVICES.   

IT  IS E XPECTED TO ANNOUNCE 

THE RESULTS OF THE SURVEY 

IN DECEMBER .

KRW 300mn
THE REGUL ATOR CAN ISSUE A 

CORRECTIVE ORDER AND�OR 

IMPOSE A FINE OF UP TO % OF 

THE COMPANY’S AVERAGE ANNUAL 

KORE AN RE VENUE DURING THE 

THREE PRECEDING YE ARS.  A 

CRIMINAL FINE OF UP TO KRW 

 MILLION �APPROXIMATELY 

USD ,�  IS ALSO POSSIBLE .

¥500,000
A PL ATFORM CAN BE FINED UP 

TO JPY , �APPROXIMATELY 

USD ,�  IF  IT FAILS TO FILE AN 

ANNUAL REPORT,  FAILS TO PROVIDE 

NECESSARY INFORMATION IN AN 

ANNUAL REPORT,  OR MAKES A FALSE 

STATEMENT IN AN ANNUAL REPORT.

ONLINE SHOPPING 

MARKETPL ACES:

Amazon.co.jp, Rakuten 
Ichiba, Yahoo! Shopping

APP STORES:  

Apple’s App Store, 
Google Play Store

DIGITAL ADS PL ATFORMS: 

Google, Meta and Yahoo!

August 5, 2022
THE DMCH PUBLISHED FEEDBACK 

FROM ITS CONSULTATION ON 

THE INTERIM REPORT AND SET 

OUT ITS INITIAL RESPONSES ON 

AUGUST ,  .

AN APPE AL AGAINST A DECISION 

UNDER SECTION A OF THE 

ACT AGAINST RESTRAINTS OF 

COMPETITION IS LIMITED TO 

ONE INSTANCE:  THE FEDER AL 

COURT OF JUSTICE .

Article 14
ARTICLE  IS DESIGNED TO 

HELP THE COMMISSION RE VIE W 

TR ANSACTIONS THAT FALL BELOW 

THE JURISDICTIONAL THRESHOLDS 

OF THE EU MERGER REGUL ATION.

THE ACCC’S FEBRUARY  

DISCUSSION PAPER �PUBLISHED 

AS PART OF THE DPS INQUIRY �  

INDICATES THAT THE ACCC IS 

CONSIDERING PROPOSING AT LE AST 

SOME RULES THAT ALLOW FOR 

DEFENSES OR JUSTIFICATIONS.

AUGUST  

A new “Anti-Unfair Online 
Competition Regulation” 
was published for public 
consultation.

NOVEMBER  

The Cybersecurity 
Administration of China 
published the draft Network 
Data Security Management 
Regulation for public 
comments.

OCTOBER  

Two draft guidelines 
were published for 
public comments.

¥MN  

Target has market 
capitalization of at least 
¥800 million (c. $120 million) 
and at least one third of 
its revenues are generated 
in China.

¥BN 

Acquirer’s Chinese turnover 
exceeds ¥100 billion 
(c. $15 billion)

THE GOVERNMENT ’S PROPOSED TEST FOR 
STR ATEGIC MARKET STATUS COMPRISES 

THE FOLLOWING FIVE COMPONENTS:

Digital 
Activities

Substantial and 
Entrenched 
Market Power

Strategic 
Position 

UK 
Nexus 

OVERARCHING OBJECTIVES:

Fair 
Trading

Open 
Choices 

Trust and 
Transparency

Online intermediation services 
(e.g., online marketplaces and app stores) 

Search engines 

Social networks

Video-sharing platforms 

Number-independent interpersonal 
communication services

Operating systems

Web browsers

Virtual assistants

Cloud computing services

Online advertising services.

CPS CATEGORIES:

1

2
3
4
5

6
7
8
9

10

The Federal Cartel O�ce designates an 
undertaking as having “paramount 
cross-market signi�cance” (“PCMS”)

If PCMS is established, the FCO can 
prohibit speci�c forms of conduct ex ante

SECTION A FOLLOWS 
A T WO �STEP PROCESS:

1

2

Annual gross revenues; 

The number of end users or the 
number of commercial users, and

The length of time these numbers 
were maintained. 

THE DR AFT REGUL ATION STATES 

THAT THE QUANTITATIVE THRESHOLDS 

WILL TAKE INTO ACCOUNT: 

1
2

3

Prevent a violation of law;

Protect safety, privacy, or 
security; or

Maintain or enhance core 
platform functionality.

THE AICOA PROVIDES SPECIFIC AFFIRMATIVE 

DEFENSES WHERE A DEFENDANT CAN SHOW 

THAT CONDUCT WAS “RE ASONABLY TAILORED,”  

AND “RE ASONABLY NECESSARY” TO:

1
2
3

The undertaking’s annual 
turnover must exceed £25 billion 
globally or £1 billion in the UK

Designated Gatekeepers and their CPSs

Alphabet

Intermediation
Maps
Play

Shopping

Ads
Google

Browser
Chrome

OS
Android

Video sharing
YouTube

Search
Search

Amazon

Intermediation
Amazon

Marketplace

Ads
Amazon

Apple

Intermediation
App Store*

Browser
Safari*

OS
iOS

ByteDance

Social networks
TikTok*

Meta

Social networks
Facebook
Instagram

Intermediation
Meta

Marketplace*

Ads
Meta

N-IICS
Whatsapp

Messenger*

Microsoft

Social networks
LinkedIn

OS
Windows PC OC

* On appeal to the Court of Justice

Australia

China

Europe

Germany

Japan

South Korea

Turkey

UK

India

SM-Deal News-Alerts-1200x628_Template-Cleary Signature.potx�SM-Deal News-Alerts-1200x628_Template-Cleary Signature.potx�SM-Deal News-Alerts-1200x628_Template-Cleary Signature.potx�

In the course of the FCO’s proceedings, the 
undertaking under investigation can offer to 
enter into commitments that are capable of 
resolving the FCO’s concerns.32

10. What kinds of penalties or remedies 
can be imposed following a breach of 
Section 19a ARC?

Under Section 19a ARC, an undertaking can 
be fined for violating a binding FCO order 
prohibiting certain conduct. Fines can amount 
to 10% of the undertaking’s worldwide turnover 
in the previous business year. Personal fines 
against individuals are capped at EUR 1 million. 
In addition, the FCO may require undertakings 

32 Section 19a(2) ARC, Section 32b ARC.
33 Section 19a(2) ARC, Section 32(2) ARC, Section 32a ARC.
34  Section 34(4) 11th Amendment.
35 FCO, Annual Report 2022/2023 (July 11, 2023).
36 For a list of all ongoing investigations against digital companies see here (in German).
37 See FCO, Press Releases regarding Alphabet/Google (January 5, 2022), regarding Amazon (July 6, 2022), and regarding Meta/Facebook 

(May 4, 2022).

to commit to all necessary and proportionate 
behavioral or structural remedies to end an 
infringement effectively. The FCO may also 
impose interim measures if they are deemed 
necessary to protect competition or other 
undertakings from serious harm.33

The 11th Amendment introduces a presumption 
that an undertaking violating the competition 
rules has obtained a profit of at least 1% of its 
domestic turnover from the affected product 
over the entire duration of the infringement. At 
the same time, the maximum profit that can be 
skimmed off is capped at 10% of the worldwide 
turnover of the undertaking.34

11. Has the FCO issued any guidance or 
reports regarding Section 19a ARC?

The FCO has not published any specific guidance 
for undertakings operating in the digital sector 
regarding Section 19a ARC. It has so far only issued 
press releases on the progress of its ongoing 
investigations and case summaries.35 The FCO 
has to date published decisions designating 
Google (Alphabet), Amazon, Apple, and Meta as 
undertakings with PCMS.36 

12. Has the FCO issued any decisions 
under Section 19a ARC?

The FCO has determined that Google (Alphabet), 
Amazon, Apple, and Meta have PCMS.37 The FCO 
has not yet issued a prohibition decision regarding 
specific conduct under Section 19a ARC. It has, 
however, accepted commitments in the Google 
News Showcase investigation (see Question 6). 
It has also accepted commitments by Alphabet 
to provide users choice options to consent to 

https://www.bundeskartellamt.de/SharedDocs/Publikation/DE/Jahresbericht/Jahresbericht_2022_23.html
https://www.bundeskartellamt.de/SharedDocs/Publikation/DE/Downloads/Liste_Verfahren_Digitalkonzerne.html
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2022/05_01_2022_Google_19a.html;jsessionid=CB459C2B1D2FFF97B28F378FA0C577BD.1_cid378?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/Pressemitteilungen/2022/06_07_2022_Amazon.pdf?__blob=publicationFile&v=3
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2022/04_05_2022_Facebook_19a.html;jsessionid=5F6A3EE2AECE60B710E5A12D6365FCA6.1_cid378?nn=3591568
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the cross-use of their data in separate services 
offered by Google.38 

Separately, the new provision aiming to prevent 
“tipping”39 of markets has been applied in several 
related court cases by the Berlin Regional 
Court40 and the Berlin Court of Appeal.41 The 
courts found that the “list-first” rebates granted 
by leading real estate comparison platform, 
Immoscout, were abusive because smaller 
competitors were hindered from establishing 
their own network effects and fair competition 
was restricted.

13. Is Section 19a ARC competition based, 
or does it target other types of conduct, 
such as consumer protection, 
moderation of content, or privacy?

Section 19a ARC is principally competition 
based, though there is some theoretical debate as 
to whether it should be considered as part of the 
body of competition law in Germany or as a form 
of ex ante regulation. 

Even prior to the entry into force of Section 19a 
ARC, the FCO had taken into account goals 
adjacent to effective competition in its analyses 
in competition cases, (e.g., privacy and consumer 
protection). For example, in 2019, the FCO 
found that Meta abused its alleged dominance 
through cross-service combination of user data 
without user consent in violation of the GDPR.42 
The EU Court of Justice subsequently confirmed 
that national competition authorities can 

38 See FCO, Press Release (October 5, 2023).
39 Section 20(3a) ARC.
40 Berlin Regional Court, judgment of April 8, 2021, Case 16 O 73/21 Kart; and related proceedings (Case 15 O 290/21 Kart; Case 16 O 82/22 

Kart) - Immoscout/Immowelt24.
41 Berlin Court of Appeal, judgment of February 11, 2022, Case U 4/21 Kart - Immoscout/Immowelt24.
42 FCO, Press Release (February 2, 2019).
43 CJEU, Case C-252/21 – Meta Platforms Inc. v. Bundeskartellamt (EU:C:2023:537), para. 62.
44 FCO, Press Release (January 11, 2023).
45 See FCO, Press Release (May 25, 2021), and Press Release (June 4, 2022).
46 See FCO, Press Release (June 21, 2023).

consider data protection compliance in abuse of 
dominance investigations.43 

14. What is the current enforcement 
practice with respect to conduct 
addressed by Section 19a ARC or 
11th Amendment to the ARC?

The FCO has not yet issued a decision prohibiting 
a specific conduct listed in Section 19a ARC. 
Based on its previous findings of PCMS, the FCO 
is conducting the following proceedings: 

 — In May 2021, the FCO initiated a proceeding 
to determine whether Google’s cross-service 
data processing conditions sufficiently take 
into account user choice. It issued a Statement 
of Objections on December 23, 2022.44 The 
FCO accepted Alphabet’s commitments in 
October 2023 (see Question 12). On December 
21, 2022, the FCO concluded by way of 
commitments an investigation into Google’s 
alleged self-preferencing of its own services 
and discrimination of individual news 
publishers in the “Google News Showcase” 
(see Question 6).45 On 21 June, 2023, the 
FCO issued a Statement of Objections 
against Google in relation to the bundling of 
Maps, Assistant, and Play with its Android 
Automotive Operating System.46 

 — In the case of Meta, the FCO is examining 
the linking of Oculus’ virtual reality products 
with Meta’s Facebook platform. After the 10th 
Amendment of the ARC entered into force, 
the FCO extended its investigation under the 

https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2023/05_10_2023_Google_Data.html?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2019/07_02_2019_Facebook.html;jsessionid=5C8E1C4BE91BC2BBB15103E3FB74B89D.2_cid371?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2023/11_01_2023_Google_Data_Processing_Terms.html
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/25_05_2021_Google_19a.html?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/04_06_2021_Google_Showcase.html?nn=3591568
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regular abuse of dominance framework to 
cover the new Section 19a provision.47 

 — In June 2022, the FCO initiated a proceeding 
to investigate Apple’s tracking rules for third 
party apps and its “App Tracking Transparency 
Framework,” which raised concerns about 
self-preferencing and/or impediment of other 
companies.48 

 — In November 2022, the FCO extended two 
open investigations into Amazon (regarding 
its alleged influence on resale pricing of 
independent merchants and agreements 
between Amazon and branded goods 
manufacturers) which were initially launched 
under existing abuse of dominance rules to 
the new rules under Section 19a ARC.49 

The 11th Amendment to the ARC aims to increase 
the efficiency and impact of the FCO’s sector 
inquiries to improve consumer protection. The 
number of these inquiries can therefore be 
expected to increase.

The FCO has previously conducted sector 
inquiries into comparison websites and50 mobile 
apps.51 In March 2022, the FCO launched a 
further sector inquiry into the procedures of 
merchants for the verification of consumer 
solvency when shopping online.52 In May 2023, 
the FCO published its report in the sector inquiry 
on messenger and video services.53

47 See FCO, Press Release (December 10, 2020).
48 See FCO, Press Release (June 14, 2022).
49 See FCO, Annual Report 2022/2023 (July 11, 2023), p. 36.
50 FCO, Sektoruntersuchung Vergleichsportale, (April 11, 2019). 
51 FCO, Sektoruntersuchung Mobile Apps (July 2021); Press Release (July 29, 2021). 
52 See FCO, Press Release (March 31, 2022).
53 See FCO, Press Release (May 17, 2023); FCO, Sektoruntersuchung Messenger- und Videodienste - Abschlussbericht (May 15, 2023).
54 Section 32f(2) 11th Amendment.

15. Are there merger rules specific to 
digital platforms in Germany? 

Undertakings designated as having PCMS are not 
subject to additional merger control obligations. 
However, the 10th and 11th Amendments 
modified the merger control regime to introduce 
new rules designed to capture acquisitions by 
large digital platforms that may not have been 
caught by existing jurisdictional thresholds:

 — First, new powers were introduced enabling 
the FCO to order undertakings subject to a 
sector inquiry to notify transactions where the 
target’s turnover exceeds EUR 1 million if the 
FCO sees “indications that future concentrations 
will impede competition”.54 The purchaser 
must have had domestic sales exceeding 
EUR 50 million in the last financial year. 

 — Second, a transaction must also be notified 
to the FCO despite the merger not meeting 
traditional turnover thresholds if (1) the 
transaction’s consideration (i.e., “all assets and 
other monetary benefits” that the seller will 
receive in connection with the transaction) 
exceeds EUR 400 million at the date of closing; 
and (2) the target has significant market activity 
in Germany. 

https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2020/10_12_2020_Facebook_Oculus.html?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2022/14_06_2022_Apple.html?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Publikation/DE/Jahresbericht/Jahresbericht_2022_23.pdf?__blob=publicationFile&v=5
https://www.bundeskartellamt.de/SharedDocs/Publikation/DE/Sektoruntersuchungen/Sektoruntersuchung_Vergleichsportale_Bericht.pdf?__blob=publicationFile&amp;v=7
https://www.bundeskartellamt.de/SharedDocs/Publikation/DE/Sektoruntersuchungen/Sektoruntersuchung_Mobile_Apps.pdf?__blob=publicationFile&v=4
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/29_07_2021_SU_Mobile_Apps.html
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2022/31_03_2022_SU_Scoring.html;jsessionid=F57DEE15B4DF800F0B73540E69CBD7CC.2_cid362?nn=3591568
https://www.bundeskartellamt.de/SharedDocs/Meldung/DE/Pressemitteilungen/2023/17_05_2023_SU_MD.html
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Philipp Kirst
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Wolfgang Deselaers
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Brussels
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Cologne
T: +49 221 80040 110
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https://www.clearygottlieb.com/professionals/romina-polley
https://www.clearygottlieb.com/professionals/philipp-kirst
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