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This memorandum sets forth some key observatioostab ;nijenhuis@cgsh_mm

the TCJA that are likely to affect the U.S. dehpita Yaron Reich
markets. The principal relevant changes adoptettidy 122252500
TCJA are a new “thin capitalization” rule that lisni

interest expense deductions for leveraged issaatsa

new minimum tax (the “base erosion and anti-abose”

“BEAT” rule) that may be imposed on deductions for

interest expense paid to foreign affiliates.

1. Summary

— In the near-term, we expect the TCJA to affect canmgs’ financial statements and related disclosuve.
also expect companies to engage in more liabilaypagement transactions in order to restructure thei
outstanding debt.

— In the long-term, we expect new patterns to emesgerespect to how much debt companies operatirige
United States issue, where they issue it, andnmestases, what type of debt they issue. The USitatés
has long been an attractive location to issue etause of its comparatively high tax rate and &ick
formulaic limitations on interest expense dedudioiihe thin capitalization and BEAT rules, andrbe/
21% corporate tax rate, will diminish the incentigellocate the maximum amount of debt to the é&thit
States in a multinational structure.

» Financing may be shifted to non-U.S. borrowerséf interest expense deductions are more cost-gfect
there. Consequently, U.S. multinationals, or no8-UWnultinationals with significant U.S. operatipngy
issue more debt out of European or other non-UfiBates.

* The interest expense limitations may increase fil@e-tax cost of financings by some U.S. companies,
particularly inverted companies, recently acquide8. targets of foreign acquirors, and private gqui
portfolio companies. Determining the effect oroanpany of the new thin capitalization (“thin capt)e
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will be complicated by the need to account forati#inces between financial statements earnings and
adjusted taxable income. Additional diligence lo@ éffect of the thin cap and BEAT rules, and where
relevant the new international tax rules, may beavded.

* The new rules may increase interest in leasing#etions or convertible bonds on the part of some
issuers. Companies may also revisit their hedgiragegies for debt issuances.

» Acquisitions may be carried out with less leveragel U.S.-headed groups may be limited in theiitgbi
to borrow at the parent company level to finangeifi acquisitions, unless the borrowing is then
on-loaned to the foreign acquiring entity / target.

— The strategies that issuers adopt will be commitéty potential instability in the new rules. Inpzular,
some key provisions, such as the interest expangation and the base erosion tax, apply differefes in a
few years. There may also be future changes itatheeither to fix problems or to rethink policysises in a
different political climate.

2. Immediate impact of the TCJA

— In addition to enacting the thin cap and BEAT rutee TCJA also reduces the corporate tax rate 85m
percent to 21 percent; makes significant modifaratito the deductions available to businessesjdimg
immediate expensing for investments in certaingypfetangible assets; exempts future foreign egsnirom
tax when repatriated to the United States undevaparticipation exemption, but imposes a new mumm
tax on foreign earnings from intangibles and sawi¢'GILTI"); and imposes a one-time transition tax
offshore earnings, after which those earnings earepatriated free of U.S. federal tax.

— Companies are already providing disclosure in ehpiarkets issuances and other public statements
regarding the impact of tax reform, including btk effect of specific provisions and the generdénptial
for tax reform to affect the company’s financiais io some cases, in the markets in which it ogstat

* Many of the public statements made to date haveeaddd the adverse impact of the new lower
corporate tax rate on the value of deferred tagtassSome disclosure has also addressed thefcost o
the repatriation tax on offshore earnings. Theseb®e expected to be one-time events. Some
disclosure has addressed the effect of the BEATjszsissed below, companies can be expected to
restructure their operations to eliminate or mizienihe effect of the BEAT going forward.

» Pursuant to recent SEC guidance, public comparniebewequired to provide information in their 10-
Ks for 2017 regarding the effect of the TCJA if teampany’s analysis is complete or a reasonable
estimate can be provided, and to update their tiegowhen more definitive information is available.
We understand that many companies are still asgpt® effect of the TCJA, and therefore that only
preliminary information is likely to be availablerfsome time.

» Guidance has not (yet?) been issued on how muelil dempanies must provide on a going-forward
basis about the effect of the TCJA. The applicaibsome critical provisions of the TCJA, inclugin
the BEAT and the new international tax rules fo Limmultinationals, are likely to be difficult to
estimate absent company disclosure, so that iredediBgence may be necessary if companies do not
provide detailed disclosure.

3. Effectson Investment Grade Companiesvs. Highly L ever aged Companies

— Thin Cap Rules. For investment grade issuers, the thin capmalg have a limited immediate effect, because
those companies are more likely to have sufficiadjusted taxable income” that the cap will not lgpp
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» Under the new thin cap rule, net business intengsénse can be deducted only to the extent of 30% o
“adjusted taxable income,” which is similar to EBIA. Excess deductions can be carried forward
indefinitely. The rule applies to any debt outsliag on January 1, 2018. There is no grandfatgesin
existing debt.

» Starting in 2022, however, adjusted taxable incontibe similar to EBIT (rather than EBITDA). The
thin cap rules will affect more companies, consetiyeparticularly those with significant depreaat or
amortization.

» For example, for a company with 100 of adjuste@kbdexincome equal to EBITDA, and 40 of
depreciation, the thin cap limit on interest exmedsductions would be 30 through 2021. Starting in
2022, it would be 18. Companies therefore may watdke advantage of the immediate expensing
permitted under the TCJA for certain types of thlgassets to accelerate such investments to @2-20
years when depreciation is not taken into accaunteasuring adjusted taxable income for thin cap
purposes.

* Any analysis of the effect of the thin cap rule riage into account significant differences between
measures of earnings compared to adjusted taxaddene. For a summary of some important
differences, see the table on the next page.

— BEAT. The BEAT is a minimum tax similar to the altetima minimum tax. The tax due equals the excess of
(a) a minimum tax rate applied to a corporatioa’able income after adding back deductible paymmaide
to foreign affiliates over (b) the corporation’s teability at the regular corporate rate. The mmom tax rate
is 5% in 2018, 10% in 2019 through 2025, and 1252026 and later years. Increased rates applySo
affiliated groups that include banks or securitealers.

* Interest paid by a U.S. affiliate to a foreign ktie is potentially subject to the BEAT, as areeot
deductible payments like royalties. Consequetiy,BEAT may lead companies to issue more external
debt from U.S. subsidiaries, as discussed below.

— M&A transactions. In deciding how to fund M&A transactions and spifspthe ground rules for evaluating
both existing and acquisition financing have chahgéompanies will need to consider the debt prsfdf
both companies under the thin cap rules, and hatrocture intercompany debt under the BEAT ruder
example, the acquisition of a highly leveragedegrgr the sale of a low-leveraged business wiadst
earnings, may increase the risk that the thin adgs will apply. It is more likely that acquisitiaebt will be
partly or wholly incurred outside the United Statesrder to avoid being disallowed under the ttap rules,
and more likely that U.S. targets (or their U.Sjuarer entities) will issue debt to the marketpmder to
avoid the BEAT minimum tax on related party intéres

— Leveraged issuers. More heavily leveraged companies are naturally nikedy to be affected adversely by
the thin cap rule.

* Inverted companies, U.S. companies recently aadjlnyeforeign acquirors and private equity portfolio
companies are most likely to be affected.

* While companies can carry forward the amount adriggt deductions that are disallowed, they are not
allowed to carry deductions back.

— In evaluating the impact of disallowed interestexge deductions, it is important to note that st of a
disallowed deduction will be less when measurectutite new corporate tax rate.
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Thin capitalization rule

Summary of differences between GAAP earnings andijtssted taxable income”

GAAP

Tax

Consolidation

Based on worldwide earnir

Earnings of subsidiary included in
full if hold controlling financial
interest (generally 50% threshold)
ratable share of earnings included
equity method applies (generally
20-50% ownership)

Based on US group’s earnings (p
earnings for foreign “check the box|
entities, and net GILTI income).

US subsidiary earnings included in
ifull, only if 80% owned by group.

Depreciation

Slowel

Faster; immediate expensing-
certain types of assets through 202

Stock-based
compensation

Deduct at time of gra

Deduct when exerciseor later
(results in later timing, and general
higher amount for deduction)

Tax-exempt income.
net interest income

Included in earning

Not include

Portfolio investments,
derivatives

Marked to market, unless hed
accounting applies

Generally accruincome anc
expense

— It is conceivable that preferences for differemtey of debt will shift. For example, if highly lenaged
companies were to borrow more, or less, in the fofitpans as opposed to other types of debt, thaltic
affect the syndicated loan market and investment®ilateralized loan obligations.

4. |Incentiveto | ssue Debt

— For companies that are not subject to the thinralg there may be an incentive to borrow domelyica
order to invest abroad through a controlled foreigrporation, since the participation exemption nsethat
dividends from the foreign subsidiary will not hébgect to U.S. income tax.

— It may be unlikely that companies will borrow taflithe repatriation tax imposed for the 2017 or&01
taxable year (likely to be the 2018 taxable yeanany cases), because the tax can be paid onezestfree
and back-loaded basis over 8 years.

5. Incentive to Reduce Debt

— Cash held abroad that can now be repatriated fradditional U.S. federal tax may be used for vasio
purposes. One such purpose could be to redeenanditsg debt (or to let existing debt run off and issue

new debt).

— Issuers of hybrid debt or other long-term debt aittax call based on the loss of interest expeedadlions
may be able to exercise those calls.
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» The call would be highly advantageous if the delitading at a premium and the call is at par emall
premium.

» The ability to make this call depends on the lagguaf the particular provision and on the abilitytree
company to establish that the loss of interest mxpeeductions applies now or will apply in thernea
term.

— Companies affected by the interest expense liraitatiay engage in an increased number of liability
management transactions in the near term, for ebeatgmder offers and exchange offers. While the
deduction for repurchase premium in such transagtioay itself be subject to the thin cap limitatibmay
still be preferable to accelerate that expenseamoe-2022 year when the cap will be higher, paldrly if
the issuer can take advantage of the near-termdhieorules for expensing investments. Companits w
additional 2018 income as a result of the repadnatx may also have an incentive to accelerdaesest
expense into that year.

6. Incentiveto Restructure Debt
— The thin cap rule may encourage U.S. companiekdage the type of debt they issue.

» Highly leveraged companies may evaluate the trdidebetween high-yield bonds and convertible debt
differently. (See the discussion below.)

» Companies may rethink the benefits of owning detdriced tangible property rather than leasingntes
leasing deductions are not subject to the thinlicaipation. Because the business terms of leasgsmat
be simply financings in disguise in order to betee as leases for tax purposes, companies wil teee
evaluate the relative costs and benefits of diffecemmercial terms vs. tax deductions.

» Companies subject to the thin cap rule may congidancing through preferred stock or preferred
partnership interests. Preferred equity is natgrdble form of financing for companies with angfigant
non-U.S. investor base, however, because of UiBhalding tax on dividends and U.S. net incomedax
partnership earnings. Moreover, for corporate simes the tax rate differential between dividenaid a
interest has narrowed substantially, so that threrg also be less appetite for preferred stock erpért of
U.S. investors.

» Companies may be more likely to issue short-terbt.dégain, there will be a trade-off between
commercial risks (that short-term rates will risg) tax deductions.

— The thin cap rule may encourage U.S. companiekaage the country from which the debt is issued.

» Companies, particularly U.S. multinationals witlisbiore cash needs, will be more likely to consider
shifting their borrowing offshore to foreign subaides (or entering into back-to-back financings)he
foreign subsidiaries can use the deduction aneffleetive tax savings is greater than in the U.S.

» Moving debt to subsidiaries can trigger foreignhliblding tax costs or local laws restricting debt
pushdown, so this strategy will also require analg§local law.

— The legal entity of the issuer will matter for pasgs of the thin cap rule:

* While the rule is expected to apply on a U.S. cbdated group-wide basis for domestic corporations,
partnerships are evaluated on a separate entity, wath rules to avoid double counting and toallo
“excess” adjusted taxable income to tier up. Cousatly, the deductibility of interest expense rbay
different depending on whether the debt is inculrnea partnership or its partners.
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It may be possible to manage the thin cap rulaigindhe use of subsidiaries that are not parttaka
consolidated group. For example, if the earnirfigh®tax consolidated group are volatile, therg e
an advantage to issuing debt out of a non-congelidsubsidiary with steady earnings.

— The BEAT may encourage U.S. subsidiaries of non-th&panies to finance their borrowings directiynfir
the market rather than from a foreign affiliate.

Inverted companies with significant outbound payteenade by their U.S. affiliates are particulaikgly
to be affected by this, as well as by new “hybrahsaction” rules denying interest expense dedusfior
debt of a U.S. borrower where the foreign recipiergxempt from tax on the interest due to a déffier
characterization of the interest payments or tkestatus of the recipient for foreign tax purposes.

For legal and commercial reasons, the foreign parfea U.S. subsidiary may guarantee the exterebd d
of the subsidiary. For U.S. tax purposes, it tgflycwill be necessary to establish that the Uubssliary
could have borrowed on comparable terms withougtieantee, in order to ensure that the subsidemny
deduct interest on the debt. In such cases, itbeayseful to obtain confirmation from a bank test
subsidiary could have done so, as was the casmimection with the repatriation tax holiday of 2005

The BEAT may have a particularly significant effect foreign financial institutions with U.S. opeads,
because their U.S. operations typically rely sigaifitly on shareholder funding, often because of
regulatory requirements. Financial institutionbjeat to the BEAT may therefore reconsider botlrthe
funding structures and the manner in which theymgiwith the regulatory rules that they are subject
to avoid being subject to punitive taxes for comuiywith their legal obligations.

7. Considerations Relevant to Convertible Debt

Companies that are subject to the thin cap ruley@at risk of being subject to it, may evaluhtettade-offs
between issuing convertible debt vs. high-yielddsodifferently.

The lower coupon on a convertible bond would be tesstly on an after-tax basis than the higher coum
a high-yield bond. This must be weighed againstciimmercial consequences of giving investors a
conversion right.

Issuers of convertible debt may weigh the meritsigher coupon/lower conversion premium vs. lower
coupon/higher conversion premium differently if t@pon is non-deductible.

Call spread deals may be affected.

A “call spread” transaction refers to the issuaoiceonvertible debt, hedged by the purchase ofla ca
option with terms similar to the option embeddethi& bond, and the sale of a call option or wartiat
economically converts the entire transaction toravertible bond with a higher conversion premiufar
tax purposes, U.S. issuers often “integrate” thedband the purchased bond hedge into a synthetic no
convertible discount bond.

Issuers for whom the interest expense deductiargsting item may be less interested in call spread
transactions, or may price them with less costlybloedges if additional discount attributable tagher
premium for the bond hedge would not be deductible.

Issuers that don’t expect to be able to deductatke@iscount may choose to enter into call spreadtsut
integration in order to avoid the additional conxgies that an integrated transaction requiresek@mple
more complicated documentation for the bond hedge.
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8. Considerations Relevant to Credit Agreements

— U.S. tax rules (section 956) have long driven tlaner in which credit support from foreign subgidis of
U.S. borrowers is structured. Typically, foreigibsidiaries do not provide a guarantee of the pagent's
debt, and only a limited amount of a foreign suiasids stock can be pledged as credit support.

* While section 956 remains in place, the mannerhicthvit interacts with other parts of the tax rutese
changed, and those new interactions may lead fierelifces in the way credit agreements are strutture

» As described above, it may become more commorofeign subsidiaries of U.S. multinationals to
become direct borrowers under a credit agreemBmat can be expected to lead to changes to credit
agreement documentation, since there are diffe@nimercial consequences to a subsidiary borrowing
than a top-company borrowing.

» Issuers may be less willing to take the risk dirigito comply with section 956, because the coneages
of failing (a deemed fully taxable distribution fnc¢he relevant foreign subsidiary) are now muchssor
than simply paying a dividend from a foreign sulzsigl since an actual dividend would be tax-free.

» On the other hand, a U.S. company that has pastauiial repatriation tax on its offshore earningsy
now be able to provide credit support from its fgnesubsidiaries without incremental U.S. tax, lunti
exhausts its pool of “previously taxed income.”

9. Hedging with Derivatives
— Itis possible that interest rate swaps may be tssthy under the thin cap limit.
» The thin cap rule applies to interest but doeshyats terms take into account swaps or other hedge

* A company that wants to issue fixed rate debt auh it into a floating rate can make a tax eledi®m
integrate the debt and swap into a synthetic dedttiment with a lower rate, at least initiallyheTthin
cap rule would take into account interest at thandloating rate, not the higher fixed rate.

» Conversely, a company that wants to issue floatg debt and hedge it into a fixed rate should not
integrate the hedge, and may want to take stefamitdhe risk that the IRS can force integratiamder
anti-abuse principles.

 If floating rates become higher than the fixed @ighe debt or hedge, however, this strategy could
become costly. Companies will need to evaluateisiks involved.

— Companies subject to the BEAT may wish to consaséablishing an internal Treasury center to caneal
their derivatives hedging transactions in the Ub8cause the BEAT generally does not apply to
intercompany derivatives entered into by “dealéfst tax purposes) in derivatives.

10. Effect on Investors; Book/Tax Confor mity

— Any changes to the amount and types of debt isailedbviously affect investors, as will any liaty
management transactions.

— A new rule that may have a more direct effect megtors is a book/tax conformity rule that will eterate
taxable income for some investors in some debtungtnts. The rule applies to accrual method tasysay
that have typical financial statements — thatagable institutional investors like mutual fundslamsurance
companies. The book-tax conformity rule requitesse investors to accrue based on book rathertéixah
book accruals are higher and the income is withénsicope of the new rule. This rule applies td,deb
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including outstanding debt, starting January 1,8@%cept that there is a one-year delay for dedotad with
“original issue discount” (“OID").

The scope of the new rule is uncertain, and likelgemain so until the IRS issues guidance. Antbeg
possible applications of the new rule are to:

» Debt issued with OID including mortgage-backed siées, and debt with stepped coupons or other
multiple interest rate provisions

» Debt issued below par but without OID (that is, tdelth de minimis OID)
» Debt acquired in the secondary market at a discouptemium

» Structured notes and other debt instruments withptex payment terms
» Debt with put and/or call rights

» Debt with interest rate adjustment provisions,udahg registration rights, gross-ups, and credings-
linked adjustments

» Foreign currency-denominated debt
» Convertible bonds and other hybrid instruments
 Liability management transactions where book ardreatment diverge

We do not believe that the book/tax conformity maquires investors that mark investments to m&ket
book purposes to do so for tax purposes. Morergpeapart from debt issued with OID, it may be
unlikely that the new rule will apply to most deftith conventional fixed income terms.

Because different investors may use different ndgHho accrue income for financial statement purpose
there is not likely to be a single answer for milastors.

If the book/tax conformity rule applies, investordl take more taxable income into account in esrli
years to the extent that book income exceeds Habkaincome that would otherwise accrue. It is no
clear whether or how investors may reduce themtéxincome in later years when taxable income
exceeds book income.

11. Repos, Securities Loans, and Derivatives

— Repurchase premium on repos, and interest on cdigltecal for securities loans and derivatives, is
considered interest expense for U.S. tax purpoSesisequently, those payments are potentially stipe
the thin cap rules or the BEAT. There is lessitglas to whether substitute interest or dividermidyorrow
fees, are subject to the BEAT.
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