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1. Summary
— The TCJA introduces a new baseline regime for aaeataxpayers:

» Corporations benefit from a significantly reducedporate tax
rate of 21%, immediate expensing for acquisitionsogible
property, and a new territorial tax system in whitshore
earnings can be repatriated free of U.S. tax.

* These benefits are balanced in part by new lingitgtion existing
tax preferences, including a cap on deductionsébibusiness
interest expense and limitations on deductions&roperating
losses. As a price for transitioning to the terrél system, U.S.
companies must pay a one-time toll charge on tiftshore
earnings as of the end of 2017.

— In general, the benefits of the baseline regimetaweigh the costs.
The net effect of the baseline regime is likelypéoextremely
favorable for almost all U.S. companies (possibigleding highly
leveraged and/or distressed companies).

— However, the TCJA also introduces two new minimamdystems
that, in many instances, will significantly undemmaithe benefits of the baseline regime.

» First, the “BEAT” imposes a minimum tax on paymeintsn a U.S. company to foreign affiliates.
» Second, the “GILTI” rule imposes a minimum tax ob.&. company’s offshore income.
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2. Basdline Regime
— Significant Reduction in Headline Tax Rates
» For corporations

* The U.S. corporate tax rate is lowered to 21%, withresponding changes to the deduction for
dividends received from U.S. corporations. The ratluction is effective starting in 2018.

» The corporate alternative minimum tax is repealed.

» The reduction in tax rates will mechanically redtloe value of any tax assets owned by U.S.
companiesd.g, value of deferred tax assets for NOLS).

» For non-corporate taxpayerd he TCJA reduces the tax rate applicable to nmostime earned through
partnerships and other tax-transparent entitieproyiding for a deduction equal to 20% of certain
business income earned by the non-corporate owhersch entities, subject to a cap based on th/'ent
wage expenses and asset make-up. The deductioesafier 2025, and does not apply to investment
income, compensation, or income from services lessies.

— Immediate Expensing of Certain Assets

+ U.S. taxpayers may immediately deduct 100% of tst of certain qualified property acquired and pthc
in service before January 1, 2023.

» “Qualified property” is, generally, depreciable g#vie property (including used property), and does
include shares in corporations, real estate, angibles such as goodwill and intellectual propettyalso
does not include property that is leased rather phuachased.

» Accelerated expensing is also allowed for propacguired and placed in service in 2023 and aftatsyar
with the percentage of cost that is immediatelyud&tle stepping down annually until it revertshe
previously existing depreciation schedule for propplaced in service after 2026 (or 2027, in tasecof
certain property with longer production periods).

» The short life of the rule will create an incentteeacquire assets eligible for immediate expensiiigin
the next 5 to 10 years.

— Limit on Net I nterest Expense Deductions

» The TCJA imposes a new limit on net business istagpense deductions for U.S. companies. The
limitation applies to any debt outstanding on Jayda 2018. There is no grandfathering.

» This rule, combined with the lower corporate tabeyavill diminish the incentive to allocate the nmaym
amount of debt to the U.S. in a multinational stuoe. The rule may increase the after-tax cost of
financings by U.S. companies, and may make prefexgeity financings more attractive than debt
financings in some cases.

 The rule limits the deduction foret business interest expense to 30% of adjusted l@iadpme!
“Adjusted taxable income” is similar to EBITDA feaxable years 2018 through 2021, and EBIT for 2022
and later years. Disallowed interest expense easalried forward indefinitely.

! The separate limitation on interest expense deshscbased on a worldwide leverage test, whichimeladed in
prior versions of the TCJA, was not adopted.
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This may raise the cost of financings for higherelaged companies, including capital intensive
companies, recently acquired companies and companagrowth mode funded by debt.

Particularly in 2022 and later years, for compamigh significant expenditures eligible for expemgi
there may be little or no capacity for interestulobns, due to the change from EBITDA to EBIT.aTh
change would apply to any debt instruments thadt etithat time (there is no grandfathering), angga
cliff effect, and therefore U.S. borrowers showlé into account the switch to EBIT in considertingir
current debt profile.

» For example, for a company with 100 of adjuste@kbdexincome equal to EBITDA, and 40 of
depreciation, the thin cap limit on interest exmedsductions would be 30 through 2021. Starting in
2022, it would be 18. Companies therefore may watdke advantage of the immediate expensing
permitted under the TCJA for certain types of thleassets (described above) to accelerate such
investments to pre-2022 years when depreciatiootisgaken into account in measuring adjusted
taxable income for purposes of this interest expdingitation.

The rule is expected to apply on a U.S. consoltlgteup-wide basis for domestic corporations.
Partnerships are evaluated on a separate entig; bath rules to allow “excess” adjusted taxalsledme

to tier up. The location of debt financing amorgtperships or non-consolidated companies maytaffec
deductibility.

The rule is consistent with similar changes in that have been enacted recently by some of oungad
partners €.g, Germany, UK) as a result of the OECD Base EroamhProfit Shifting (BEPS) project.

— Limits on Deductibility of Net Operating L osses (NOLs)

Under the TCJA, carrybacks of NOLs are no longlemadd, while carryforwards become indefinite. The
carryback and carryforward rules apply only to NGhat arise in taxable yeaeading afterDecember 31,
2017 —i.e, they capture some 2017 NOLs for non-calendar tgequayers.

For taxable years beginning after December 31, 28témpany may use NOLSs to offset only up to 80%
of the company’s taxable income (with unused NOdusied forward indefinitely into future years). i$h
80% cap applies to NOLs arising in taxable yeagirmeng after December 31, 2017.

To the extent a company has existing NOLs, theaed21% corporate tax rate could significantly cedu
the benefit of those NOLSs, and therefore reducevéihee of its deferred tax assets.

— Shift toaTerritorial System.

The TCJA adopts a territorial system of internagidaxation, effective January 1, 2018.

A one-time transition tax is imposed on the undistied earnings of foreign subsidiaries generadlpf
the end of 2017. The transition tax is payablamy10% U.S. shareholder of a foreign corporation
(determined on December 31, 2017), if the foreignporation is either a controlled foreign corpavati
(CFC) or has at least one 10% U.S. shareholdeigf@atorporation.

The tax applies to the foreign corporation’s acclatad earnings as of November 2, 2017 or December
31, 2017, whichever is greater. The earningsaed at rates of 8% and 15.5% for corporate
shareholders (for earnings invested in tangibletasss. cash), and 9.05% and 17.54% for invesacesit
as individuals and subject to the highest margiais.

» These rules will effectively “unlock” the trappedsh held offshore by U.S. multinationals.
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» Taxpayers can generally elect to pay the tax owera8s, although there are triggers to accelehate t
payment €.g, sale of all or substantially all of the asseta thxpayer).

» There are rules permitting earnings deficits te@ffundistributed earnings amounts.

* Under the new system, the dividends received by& tbrporation from its 10%-or-greater-owned
foreign subsidiaries are generally exempt fromitattributable to foreign source earnings.

» This participation exemption is intended to mak8 tparented companies more competitive
internationally, and to encourage these companibsitg offshore cash back into the U.S. It will
make managing a U.S. corporation’s foreign taxtmyseven more important than it has been to date.

» The exemption is not available if the foreign cogimn is a passive foreign investment company (a
“PFIC”).

» The exemption also does not apply to so-called fidythividends” (dividends that are deductible bg th
foreign subsidiary).

» The exemption is available only to U.S. corpor#i@rsholders who have held the foreign subsidiary
stock for at least 1 year (subject to potentidirtglrules).

» Dividends exempted from tax reduce the U.S. cotpmrs basis in the foreign subsidiary, reducing th
U.S. corporation’s ability to claim losses on aegafi the subsidiary.

* A U.S. corporate shareholder may also be ableh®ae a negative effective tax rate via this
participation exemption by borrowing to finance thechase of a foreign subsidiary (assuming the
interest expense on the borrowing is not subjetiteanterest expense limitation discussed in 2em
above).

* This is not a full participation exemption. Divitlis received by non-corporate taxpayers as well as
dividends from subsidiaries in which the U.S. tapgradoes not own 10% of the equity (by vote or by
value) will be fully taxable (with potential for feign tax credit relief). Also, the exemption does
apply to gains from the sale of shares (althoughsgacharacterized as dividends under section 1248
would be exempt). Thus, there may be a signifibemtefit to selling foreign assets and derivingnege
dividends as compared to selling foreign shares.

» Despite the exemption for actual dividends fronefgn subsidiaries, the TCJA retains the existirig ru
(section 956) that requires a U.S. shareholder@F@& to currently include in income the earningshef
CFC reinvested in United States property. LoaosfCFCs to U.S. corporate shareholders, pledges of
CFC stock to support borrowings of U.S. corporatersholders, and other investments by CFCs in U.S.
property (including owning stock of U.S. affiliataad other U.S. tangible and intangible properti) w
continue to give rise to deemed dividend inclusiibred are fully taxable, and therefore section @46
continue to constrain the structuring of debt inedrby U.S. entities with significant foreign asset

3. BEAT: Minimum Tax on Paymentsto Foreign Affiliates

— The TCJA targets earnings stripping or base erdsyamposing a new minimum tax (called the “BEA®Y,
Base Erosion and Anti-Abuse Tax) on the taxablenme of a corporate taxpayer, modified so as to deny
deductions for “base erosion payments.”

— Base erosion payments are deductible paymentsdr&ncorporations and U.S. branches of foreign
corporations (including any branch deemed to ess result of a foreign corporation having “effiesly
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connected income” (ECI)) to foreign affiliates, kxding (i) cost of goods sold (except for corpavas that
expatriate from the United States after Novemb&0d,7), (ii) certain payments for services repraagrcost
reimbursement with no mark-up, (iii) certain paymsgoursuant to derivatives that are marked to nhdoke
tax purposes (generally by banks or swap dealas)ig) payments that are subject to U.S. withhajdiax.

» There are no exclusions for interest, or for malseiopayments in connection with financial transans,
although as noted above there is an exception ést payments under derivatives that are marked to
market.

» There is an unfavorable rule that treats any istezepense that is non-deductible under the liescdbed
in “Limits on Net Interest Expense Deductions” ab@s paid to unrelated parties for purposes of the
BEAT, which maximizes the deductible interest tisateated as paid to related parties and therefore
subject to the BEAT.

» The exclusion for cost of goods sold may give tisplanning opportunities for some technology and
other companies. Royalties paid to foreign até&awould be captured by the BEAT, but payments to
purchase products with embedded intellectual ptgpeould not. Some companies may be able to
restructure their intellectual property holdingsdake advantage of this distinction.

— The tax due equals the excess of (a) the minimumete applied to the corporation’s taxable incafter
adding back base erosion payments over (b) theocatipn’s tax liability at the regular corporatéaa
Appendix A illustrates how the tax is calculated &ohypothetical multinational business.

* Rates
* The minimum tax rate is 5% in 2018, 10% in 2019dgh 2025, and 12.5% in 2026 and later years.

* Increased rates apply to U.S. affiliated groups ithelude a bank or registered securities deaBériré
2018, 11% in 2019 through 2025 and 13.5% in 202blaer years. However, as noted above, the
base erosion tax does not apply to most paymemnssignt to derivatives that are marked to market.

» Tax CreditsIn calculating a corporation’s tax liability dite regular corporate rate for purposes of the
BEAT, tax credits are generally taken into accothrgreby increasing the BEAT liability. Howevaen, i
2018 through 2025, research tax credits and 80Raefncome housing and energy credits are excluded
from the calculation, with the effect that thesedits can mitigate BEAT liability.

» As demonstrated in Appendix A, the BEAT can hawtaitive effects on multinational businesses with
NOLs.

— The BEAT applies to corporations with at least $&@illion in annual gross receipts and for whichdas
erosion payments represent at least 3% of totalamuhs (2% for a U.S. affiliated group that inadsda bank
or securities dealer). Aggregation rules appliest related entities on a group-wide basis. garei
corporations are subject to the rule if their E@ets the gross receipts and 3% tests.

— There is significant uncertainty about how the BEAll be applied in practice and how it will intetawith
the GILTI regime and the limitations on interesperse. Guidance from the Treasury Departmenthand t
Internal Revenue Service is needed to clarify n@spects of the BEAT.

— The TCJA also disallows deductions for interest mnyalty payments to foreign affiliates where theeign
recipient is not subject to tax on the paymentstdwedifferent characterization of the paymenther
recipient (as to its regarded or transparent tatusj by the foreign jurisdiction.

CLEARY GOTTLIEB 5



ALERT MEMORANDUM

4. GILTI: Minimum Tax on Offshore I ncome.

— Under the TCJA, a U.S. shareholder of a contrdibeeign corporation (CFC) must include in incomesav
category of “global intangible low-taxed income’ (&ILTI"). GILTI is taxed to individual sharehokts at
100% of the applicable rate; and taxed to corpashéeeholders at 50% of the usual rate, @ 10.5% rate)
through 2025, and at 62.5% of the usual re¢e @ 13.125% rate) in 2026 and later years.

— Despite its name, GILTI does not focus on intaregblIt is computed as the excess of the CFC’sneie
for the year (with certain exceptions) over a bematk rate of return that is keyed off of the CFB&sis in
its depreciable assets.

As a result, GILTI will potentially subject to cemt U.S. taxes a significant portion of the incath€FCs
that (i) earn high returns on assetgy( intangibles), (ii) have assets that are not daabée or have
already been significantly depreciated, or (iiy&a business(g.sales or services) that does not require
tangible assets.

— 80% of foreign taxes attributable to GILTI are atable by corporate shareholders (subject to some
limitations, including most notably no carryforwardr carrybacks of excess credits). As a res@f-@
would need to pay tax at an effective rate of 13%Zthrough 2025) or 16.41% (in 2026 and later geer
order to avoid triggering tax under this rule.

Individuals do not get the benefit of these foreigx credits, and as noted above they are sulgjéakton
GILTI at 100% of the applicable rate. In other d&rindividual U.S. shareholders of a CFC may be
subject to full tax on their share of GILTI inconms matter how much tax the CFC has paid on that
income abroad.

— The TCJA also includes a special 13.125% tax rategased to 16.41% in 2026 and later years) for a
domestic corporation’s “foreign-derived intangilmleome,” which is income related to services prediénd
goods sold by the domestic corporation for a fareige, and is calculated in a similar manner asbal
intangible low-taxed income.” This rule may enage bringing some offshore intangible assets badket
United States.

— Appendix B illustrates how the GILTI tax is calctdd for a hypothetical multinational business, uniohg
the unexpected effect the GILTI can have on a lessinvith NOLs.

— Like the BEAT, there are many uncertainties surding GILTI, and guidance is needed.

5. Other Miscellaneous | ssues.

— Changesto the CFC Attribution Rules.

Current law has special rules that subject U.Sie$twdders of controlled foreign corporations (CF@s)

tax on certain unrepatriated income (subpart Fnim&oof those CFCs. The TCJA expands these rules to
apply to foreign entities with U.S. affiliates eviéthose foreign entities are not controlled bysU.
companies, and could subject those U.S. affiliatesother U.S. shareholders of the foreign enbityax

with respect to the operation of those foreigntesti This could increase U.S. taxation of mutimaal
groups with U.S. subsidiaries, and create a neeedfmanded information sharing with unaffiliatedsU.
investors.

In general, a CFC is defined as a foreign corpandtiat is directly or indirectly controlled by 10%6S.
shareholders who collectively own more than 50%hefforeign corporation’s equity. Attribution rale
apply for this purpose. However, under prior l&ggwnwards attribution” from foreign persons to U.S
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persons did not apply (that is, U.S. persons wetéraated as owning stock in affiliates that they not
own directly or indirectly). Under these rulesnAd.S. companies that are not majority-owned by. U.S
persons, and their subsidiaries, generally weréreated as CFCs.

The TCJA expands the attribution rules applicabiedFC purposes, allowing downwards attribution
from foreign persons to U.S. persons. This coalase a foreign corporation to be treated as a GEC i
situation where significantly less than 50% of fireign corporation’s equity is directly or inditBc
owned by U.S. shareholders, particularly where $ackign corporation is affiliated with (but not a
subsidiary of) another U.S. corporation. As alteslS. shareholders that directly or indirectlyroor
invest in at least 10% of the equity of a foreignporation that was not previously treated as a Céd
become liable for tax on subpart F income and stibgethe GILTI rules described in paragraph 4 &bov

» This change is effective beginning with the lagtytear of a CFC that begiheforeJanuary 1, 2018 (in
other words, it will apply to the 2017 tax year &CFC that is on a non-calendar tax year).

* An explanation by the House-Senate Conference Ctimerindicates that the new downward
attribution rule is not intended to result in alitions of subpart F income or GILTI to 10% U.S.
shareholders who are not otherwise related (af@l80el) with U.S. entities that are attributed
ownership of the foreign corporation. However, tifxd of the TCJA does not include language to
reflect that intent.

If the TCJA is interpreted as drafted, 10% U.Sreshalders of a non-U.S. company may need the non-
U.S. company to provide significant information abits operations and financials to enable the U.S.
shareholders to comply with their tax reportingigdions. In extreme circumstances, the U.S.
shareholders could seek rights to exercise coatr@ the company’s operations to mitigate its osn t
exposure. Foreign companies with existing 10% Gh@reholders, or that seek to attract investnisnts
U.S. shareholders in the future, should examinie doatractual obligations to those shareholdedstha
terms of their equity to evaluate the consequent#ss proposed change, and be mindful of the
possibility that such shareholders may requestimdtion about the company’s operations from themar
entity or its investor relations group.

The TCJA also expands the definition of a 10% Wltareholder to also include any U.S. person thatow
at least 10% by value (or 10% of voting power, as e case under previous law).

— Timing I'ssues.

The TCJA requires most accrual-method taxpayetaki® items of income into account for tax purposes
no later than the time they are included on thpag®r's audited financial statements or annualntepo
subject to certain exceptions (including an exaeptor mortgage servicing contracts). The ruleegalty
takes effect beginning in 2018, but is delayed @i 9 for debt instruments with original issuecdisnt.

CLEARY GOTTLIEB
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APPENDIX A
BEAT: Detailed Overview

The BEAT is payable only by U.S. corporations arehbhes (or deemed ECI branches) of non-U.S. catipos
with average annual gross receipts of at least$50@d “base erosion payments” representing at 88stf total
deductions (2% for a U.S. affiliated group thatiuges a bank or securities dealer).

Base erosion payments are deductible paymentsdoonestic corporations and branches to foreigniatis,
excluding:
» Cost of goods sold (except for corporations thabaéxate from the United States after November 9,
2017);
» Certain payments for services representing reingmesit for costs with no mark-up;
» Certain payments pursuant to derivatives that andead to market for tax purposes (generally by bank
or swap dealers); and
» Deductible payments to the extent they are subpeotS. withholding tax.

The BEAT equals the excess of (a) the minimum & applied to the corporation’s “modified taxainleome”
over (b) the corporation’s tax liability at the gy corporate rate.

* The corporation’s modified taxable income equatsitée income after adding back base erosion
payments and disregarding the “base erosion pegehbf any NOLs.

*  The minimum tax rate is 5% in 2018, 10% in 201%tigh 2025, and 12.5% in 2026 and later years.
Increased rates (6%, 11%, and 13.5%, respectiaplyly to U.S. affiliated groups that include a bank
securities dealer.

* The base erosion percentage equals the taxpayetigtions for base erosion payments divided by the
taxpayer’s total deductions (with certain adjusttagn

* In calculating tax liability at the regular corptgaate, tax credits are generally taken into actou
thereby increasing the BEAT liability. However,2018 through 2025, research tax credits and 80% of
low-income housing and energy credits are excldded the calculation, with the effect that these
credits can mitigate BEAT liability.

BEAT Example 1

Parent, a non-U.S. corporation, conducts activthesugh a U.S. corporate subsidiary (“DSub”) amiba-U.S.
subsidiary (“FSub”). DSub has gross income of B02019.

DSub purchases parts from FSub at a total anngabtd50. DSub also incurs 250 in annual inteegpense on
shareholder debt owed to Parent. DSub does netdnay other deductions or any NOLs or credits,28db’s
interest expense deductions are not subject tdimitgtions.

DSub has 200 in net taxable income (600 gross iraoimus 150 cost of goods sold and 250 interestresg),

so DSub'’s tax liability at the regular corporateera 42 (21% of 200). The full 250 of interesypeents are base
erosion payments, but the 150 in payments for paesiot. DSub’s modified taxable income is 4300(Ret
income plus 250 base erosion payments), and thienonin tax rate applied to the modified taxable ineoyelds
45 (10% of 450). DSub’s BEAT liability therefor& 3 (45 minus 42). DSub'’s total tax liability iS ¢42 regular
tax liability + 3 BEAT liability).
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BEAT Example 2: Credits

The facts are the same as BEAT Example 1, excapDiub has 20 in foreign tax credits availableui®e in
20109.

As in Example 1, DSub’s pre-credit tax liabilitytae regular corporate rate is 42 and the minimaxrate
applied to DSub’s modified taxable income is 4%kifg into account the foreign tax credits, DSubssliability
at the regular corporate rate is 22. Thus, DSBEAT liability is 23 (45 minus 22). DSub’s totalx liability is
45 (22 regular tax liability + 23 BEAT liability).

If the credits are low-income housing tax creditsead of foreign tax credits, 16 of the credidf 20) are
disregarded in calculating DSub’s tax liabilitythé regular corporate rate. Thus, DSub’s taxlligtat the
regular corporate rate increases to 38 (42 minasd)DSub’s BEAT liability decreases to 7 (45 miB83.
DSub’s total tax liability is 30 (23 post-credigrdar tax liability + 7 BEAT liability).

BEAT Example 3: NOLs
The facts are the same as BEAT Example 1, excapDiBub has 200 of NOL carryforwards.

DSub’s net taxable income is 0 (600 gross incomaumiL50 cost of goods sold, 250 interest expemse2@0
NOLS?), so DSub'’s tax liability at the regular corporedte is 0. Assuming DSub’s base erosion perceritag
62.5% (250 divided by 400), only 75 of the NOLs.&% of 200) are taken into account in calculatirgub’s
modified taxable income. DSub’s modified taxalleame is 375 (600 gross income minus 150 cost afigo
sold and 75 NOLs), and the minimum tax rate apgletthe modified taxable income yields 37.5 (10983'05).
DSub’s BEAT liability, and its total tax liabilitytherefore is 37.5 (37.5 minus 0).

The NOLs reduce regular tax liability (i.e., thght side of the equation) in full, but are discathby the base
erosion percentage before they reduce modifieddl@xiacome (i.e. the left side of the equation$.aAesult,
they can have a distortive effect on the BEAT daficn. In this example, where the NOLs reducelbée
income to zero, the BEAT applies to 100% of bassi@n payments as well as a portion of the NOLs.

2 This is a simplifying assumption, as future NQ@as reduce only 80% of regular taxable income.

CLEARY GOTTLIEB 9



ALERT MEMORANDUM

APPENDIX B
GILTI and FDII: Detailed Overview

Each U.S. shareholder of a CFC includes in grassnie such shareholder’s share of the CFC’s GILTI:

* The CFC’s GILTI equals the excess of the CFC’'smame (excluding income taxed in the U.S. via
subpart F or otherwise, high-taxed income, andagedther amounts) over the “net deemed tangible
income return”.

* The net deemed tangible income return equals 10edf.S. shareholder’s pro rata share of the exces
of the CFC’s basis in tangible depreciable propestyd in a trade or business over the CFC'’s iriteres
expense (to the extent such interest expenseas tato account in calculating the CFC’s net inchme

Individual U.S. shareholders pay full U.S. tax dh@. Corporate U.S. shareholders, however, malce the
U.S. tax on their GILTI in two ways:

* A corporate U.S. shareholder may claim foreigndiedits for 80% of the shareholder’s “inclusion
percentage” of the foreign taxes paid by the CleGHhg extent those taxes are attributable to the’'€F
income taken into account in the GILTI calculatioffhe shareholder’s inclusion percentage equals th
CFC’s GILTI divided by the CFC's gross income (dbjto the exclusions for U.S.-taxed and high-taxed
income described above).

» A corporate U.S. shareholder may deduct 50% of Gih 2018 through 2025, and 37.5% of GILTI in
2026 and later years.

Separately, U.S. corporate shareholders (but ntiduals) benefit from a deduction equal to 37.6Rtheir
“foreign-derived intangible income” (FDII) in 201Brough 2025, and 21.875% of FDII in 2026 and |g&ars:

* A U.S. corporation’s FDII equals the corporatiofdeemed intangible income” multiplied by the
percentage of the corporation’s net income (sultgecertain exclusions) that is derived from proyper
sold or leased to, or services provided to, uredlabn-U.S. persons.

* The corporation’s deemed intangible income equmdscorporation’s net income (subject to certain
exclusions) minus a deemed 10% return on the exxfébe corporation’s basis in tangible depreciable
property used in a trade or business over the catipa’s interest expense.

The deductions available to a U.S. corporate sledgtehfor GILTI and FDII are reduced to the exttde U.S.
corporation’s aggregate GILTI and FDIl exceedsUh®. corporation’s taxable income before those diolos.

GILTI Example 1: Foreign Subsidiary with Intangiteoperty

Parent, a U.S. corporation, conducts activitiesugh a foreign subsidiary (“FSub”). FSub is arhdiling
company with no tangible assets.

FSub has 10,000 of intangible assets. FSub earasesiage return of 3% on its assets. FSub’sregsrare
subject to foreign tax at a 5% rate. The yeaOE32

FSub therefore has pre-tax income of 300 and &dteprofits of 285 (pre-tax income of 300 minusdi$oreign
tax).

FSub does not have any tangible property, so & aficome is subject to the GILTI rules. Parsrthus
required to include 300 of GILTI (FSub’s pre-taxame) in its income currently, and is entitled tdealuction of
150 (50% of 300).
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Parent would have a pre-credit U.S. tax liabilitydd.5 (21% of 150) as a result of the GILTI ineétus But the
inclusion brings up 12 of foreign tax credits (80%d5), so Parent’s residual liability is 19.5.

GILTI Example 2: Foreign Subsidiary with Deprec@iEangible Property

The facts are the same as GILTI Example 1, exteptRSub’s is a manufacturing company that opethtesigh
a fully depreciated production facility in 2018 dgplaces a new production facility in service & bieginning of
2019 (with each facility valued at 10,000). A€ixample 1, FSub derives 300 of annual pre-tax irctom its
manufacturing activities and after-tax profits 862

All of FSub’s income is GILTI in 2018, because d@sha big factory but no basis in tangible assine of
FSub’s income is GILTI in 2019, because it has\a faetory. All other facts remain the same, yatdAihas a
19.5 liability in 2018 and no liability in 2019.

GILTI Example 3: NOLs

The facts are the same as GILTI Example 1, exteptRarent has 50 of NOLs. Parent has no taxabderie
other than the GILTI from FSub.

Before taking into account the deduction for 50%stfTI, Parent’s taxable income is 250 (300 GILTihos 50
NOLs). Since the 300 of GILTI exceeds Parent’s @bxable income, for purposes of calculating the
deduction for 50% of GILTI, GILTI is reduced by thenount of that excess, or by 50. This means teftdg
that Parent is treated as having 50 of non-GILTbme that is offset fully by the NOLs, and the remimg 250 of
GILTI income is offset by a deduction of 50% oftthecalculated GILTI amount.€., 125). Parent’s pre-credit
U.S. tax liability on the remaining 125 of inconse26.25 (21% of 125), reduced by 12 of foreignaiedits
(80% of 15), for a residual liability of 14.25.

This special rule limiting the 50% GILTI deductiby the excess of GILTI over taxable income effelgtioauses
the NOLs to lose 50% of their value. In Exampletigre Parent had no NOLs, Parent’s net taxablemnne was
150 (300 GILTI minus 150 GILTI deduction). In tRisample, Parent has 50 of NOLs, but Parent’s téxab
income is 125 —i.e., the 50 of NOLs have only ceduaxable income by 25. In other words, NOLseofGILTI
on a dollar-for-dollar basis, notwithstanding theect that GILTI is generally taxed at 50% of thealsate. This
should be taken into account in assigning valuR@is: where significant GILTI is expected, the lbaxefit of
$100 of NOLs may be closer to $10.50 than $21.

GILTI Example 4: Foreign Subsidiary with Individu@wners

The facts are the same as GILTI Example 1, extegtRSub is owned 50% by Parent and 50% by X, a U.S
resident individual in the top 37% income tax betckFSub has pre-tax income of 300, all of whgchubject to
the GILTI rules, and pays 15 of foreign tax. Tlearyis 2018.

Parent is required to include 150 of GILTI (Paremto rata share of FSub’s income) in income ctigreand is
entitled to a deduction of 75 (50% of 150). Paweotild have a pre-credit U.S. tax liability of 15.(21% of 75)
as a result of the GILTI inclusion. The inclusiarings up 6 of foreign tax credits (80% of 7.5,dPdis pro rata
share of FSub'’s foreign taxes), so Parent’s retidality is 9.75.

X is also required to include 150 of GILTI in inceraurrently, but is not entitled to any deductioriaveign tax
credits. Thus, X’s tax liability is 55.5 (37% 06@).

X’s liability is more than 5 times Parent’s.
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