The Curious Status of Statute of Limitations Defenses in

Arbitrations in New York
By Boaz S. Morag and Paul-Angelo dell'lsola

Statutes of limitations occupy an unusual status in arbi-
trations generally, and in particular, in arbitrations seated in
New York. The first question is whether statutes of limita-
tions apply at all to such arbitrations, and if so, which juris-
diction’s limitation period governs.

Do Statutes of Limitations Apply?

Most jurisdictions outside the United States have con-
firmed the applicability of statutes of limitations to arbitral
proceedings.! In the United States, the Federal Arbitration
Act (FAA) is silent as to the timeliness of a claim. Several
state courts hold (or enforced awards have concluded) that
statutes of limitations do not apply in arbitration because
an arbitration is not a “suit” or “action.”? Other states make
clear that statutes of limitations apply equally to arbitrations
as to court proceedings.’

New York is a hybrid of sorts. On the one hand, CPLR
7502(b) and 7503(b) offer the respondent in a pending or
threatened New York-seated arbitration recourse to a special
proceeding before a New York court to decide whether the
arbitration is or would be timely under the statute of limi-
tations.* On the other hand, if application to the New York
court is not timely pursued, CPLR 7502(b) directs that the
statute of limitations defense may be raised before the arbi-
trators “who may, in their sole discretion, apply or not apply the
bar.”> Accordingly, statutes of limitations definitely apply to
claims subject to arbitration seated in New York only insofar
as a defending party is able to and asserts the time bar defense
in court at the outset.® Otherwise, owing to the discretion

conferred on arbitrators to “not apply the [statutory time]
bar,” the Appellate Division has observed that parties “may
have resolved by arbitration what they could be time-barred
from having adjudicated at law.””

A further complication is that this mechanism to obtain
judicial intervention to consider limitations defenses of oth-
erwise arbitrable claims does not apply to all New York-seated
arbitrations. Rather, recourse to a New York court to decide
the timeliness of an arbitrable claim depends on (a) whether
CPLR 7502(b) applies, and (b) whether the judicial proceed-

ing can be brought and pursued in New York state court.

Article 75 of the CPLR applies to a New York-seated arbi-
tration in three circumstances: (1) where the arbitration does
not implicate interstate commerce and the FAA and federal
arbitration law are inapplicable;® (2) where the parties have
expressly agreed that New York arbitration law will govern
their arbitration;? and (3) where the parties have adopted
New York arbitration law by implication.!® In In re Smith
Barney, Harris Upham & Co., Inc. v. Luckie (“Luckic”), the
New York Court of Appeals ruled that parties choose New
York arbitration law when they agree to arbitrate in New York
and also agree in a choice-of-law clause that their agreement
will not only be governed and interpreted under New York
law, but also “enforced” under New York law.!!

Access to federal versus state court impacts whether a judge
will decide the limitations issue because the federal courts in
New York reject Luckie and construe choice-of-law provisions
(even using the word “enforced”) as “addressing only substan-
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tive rights and obligations, and not the state’s allocation of
power between alternative tribunals.”!? Under federal law,
therefore, absent a clear and unmistakable intention to have
a judge decide timeliness issues that a choice of New York
law does not provide, it is for the arbitrators to decide the
applicability of a statute of limitations.!3

Consequently, in arbitrations subject to the FAA and
where recourse to federal courts exists based on diversity of
citizenship, for example, the federal courts in New York will
not consider the limitations issue and refer that issue to the
arbitrators. Conversely, if the parties have adopted New York
arbitration law expressly or implicitly through their choice-
of-law clause, and the special proceeding provided for under
CPLR 7502(b) is not subject to removal to federal court, a
state Supreme Court justice, rather than the arbitrators, will
apply the statute of limitations and decide whether a claim is
statutorily time-barred.

A recent empirical study by the International Commercial
Disputes Committee of the New York City Bar Association
(the “ICDC Report”) shows that approximately 23% of New
York-seated tribunals in the population of available awards
declined to apply any statutory limitation period, consistent
with the discretion afforded to arbitrators by CPLR 7502 (b) or
based on a determination that statutes of limitations simply do

not apply in arbitrations.' Notably, this percentage is higher
than in U.S. arbitrations seated outside New York. Abroad, the
contrast is even more stark, as the ICDC Report does not iden-
tify in the awards surveyed even one rendered by a tribunal
seated outside the United States that concluded that the limita-
tions period does not apply in arbitration or that the tribunal
should exercise discretion “not to apply” the time bar.!®

Which Limitation Period Governs?

Even when New York arbitral tribunals apply statutes of
limitations, the question arises: which jurisdiction’s limita-
tions period governs? The choice of applicable limitations pe-
riod can be critical where the limitations period of more than
one jurisdiction is potentially applicable and where a claim
could be time-barred under the shorter period. Particularly in
disputes over cross-border contracts, the applicable limitations
period may be that of three different jurisdictions: (1) the ar-
bitral seat, consistent with the prevailing U.S. and New York
view that statutes of limitations are procedural and governed
by the law of the forum where the litigation is pending;'® (2)
the jurisdiction whose law governs the merits of the claim, re-
flecting the approach of most non-U.S. jurisdictions that treat
time-bar issues as substantive ones inseparable from the law
giving rise to the claim;'” and (3) where the claim accrued,
triggered under CPLR 202 (the New York borrowing statute),
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when the claimant resides and the cause of action accrued
outside New York,!8 a definite possibility given that parties
with no connection to New York may choose New York law
to govern their contracts, which may well provide for perfor-
mance and thus the accrual of claims elsewhere. !

In determining which jurisdiction’s limitations period
governs, a question arises whether a choice-of-law clause in
the contract includes the statute of limitations of the cho-
sen jurisdiction. New York courts hold that choice-of-law
clauses generally do not refer to the statute of limitations of
the chosen jurisdiction because statutes of limitations “are
considered procedural” and “pertain|[] to the remedy rather
than the right.”?° However, the New York Court of Appeals
held in 2138747 Ontario, Inc. v. Samsung C & T Corp. that
a clause that provides that a contract shall be “enforced” in
accordance with New York law “evinces the parties” intent to
apply New York’s procedural law,” which not only includes
the New York statute of limitations, but also its borrowing
statute, CPLR 202.%!

The ICDC Report found that where more than one ju-
risdiction’s limitations period was potentially relevant, ar-
bitral tribunals in New York applied the limitations period
provided for under the law of the jurisdiction that governs
the claim in 18% of the reported awards.?? In these cases,
tribunals effectively treated the limitation period as an el-
ement of the substantive law that gives rise to the claim,
deviating from the rule in New York courts that limitations
periods are “procedural” and separable from the law govern-
ing the claim.?

By contrast, in only 5% of the awards did the tribunal
rule that the law of the arbitral seat determines the applicable
limitations periods.>* Adopting the law of the seat to govern
limitations where a different law governs the substance of the
claims thus remains the minority position in New York-seated
arbitrations, despite being the prevailing rule in New York
court litigation.

The ICDC Report also discusses awards where arbitrators
engaged in more complex analyses incorporating choice-of-
law principles to decide the applicable limitations period. A
typical fact pattern involved starting with the chosen govern-
ing law, then applying that law’s borrowing statute or con-
flicts rules, which pointed to a different jurisdiction’s shorter
limitation period. Roughly 9% of New York-seated tribunals
adopted this approach.?> This approach introduces even more
complexity, with the ICDC Report documenting instances of
tribunals disagreeing when to apply conflicts principle or bor-
rowing statutes. For instance, one tribunal applied New YorK’s
borrowing statute to bar a claim under Brazil’s shorter limita-
tion period, despite a New York choice-of-law clause not pro-
viding for “enforcement” under New York law and excluding
“choice-of-law or conflicts of law principles,” after deciding
that CPLR 202 is “a stable fixture of New York’s procedural
law” rather than a conflicts principle.?® By contrast, another
tribunal declined to apply the New York borrowing statute,
finding that the New York choice-of-law clause “provid[ed]
liccle insight into whether the parties intended to be bound by
procedural limitations,” and that “it is doubtful [CPLR 202]
... ha[d] any applicability to the adjudication of a dispute by

a private arbitrator.”%’
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Key Takeaways

Thus, the circumstance that more than one jurisdiction’s
limitations period is potentially applicable, and could result
in a claim being deemed time-barred, creates in practice pos-
sibly divergent outcomes depending on whether (i) a New
York court or arbitrators decide the issue, (ii) arbitrators
choose to apply the statute of limitations, and (iii) which
jurisdiction’s limitations period is found to be applicable.

Boaz S. Morag is Counsel and Paul-Angelo dell'Isola is an As-
sociate in the litigation and arbitration practice at Cleary Gott-
lieb Steen & Hamilton LLP. Mr. Morag is a member of the New
York City Bar Association’s International Commercial Disputes
Committee (ICDC) and an affiliate member of its Arbitration
Committee. The views expressed in this article reflect those of
the authors and not necessarily those of Cleary Gottlieb Steen
& Hamilton LLP nor any of its clients.
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