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Chapter 3

M&A LITIGATION

Roger A Cooper, Meredith E Kotler and Vanessa C Richardson'

I INTRODUCTION

The past few years have been a time of tremendous change in Delaware merger litigation.
The substantial increase since 2007 in the number of transactions litigated has been followed
by dramatic changes in Delaware law that are now significantly curtailing the amount of
merger litigation being brought and narrowing the kinds of claims that are likely to proceed.
Those developments include a steep decline in the Court of Chancery’s willingness to approve
disclosure-only settlements and the emerging substantive doctrines under Corwin and MFW,
which provide defendants with strong bases for dismissing many complaints. At the same
time, appraisal litigation has been expanding in Delaware and providing stockholders with
a different angle of attack on the adequacy of the merger price. Recent Delaware legislation
and some recent decisions in Delaware courts, however, have also begun to draw limitations
on these actions, and the Delaware Supreme Court is expected to provide further guidance
on appraisal rights in at least two important pending appeals from appraisal cases.

I THE DECLINE OF DISCLOSURE-ONLY SETTLEMENTS

Over the past decade, merger litigation has become a standard feature of nearly every merger
transaction. By 2014, over 94 per cent of deals valued at over US$100 million faced class
action litigation, up from less than 40 per cent in 2007.% The majority of these litigations
settled, and over 80 per cent of the settlements were ‘disclosure-only’ in nature,® where the
defendants would agree to settle the claims by making supplemental disclosures before the
stockholder vote and paying a fee to plaintiffs’ counsel in exchange for broad releases, but
the class would receive no economic benefit. In other words, much of this litigation has
amounted to little more than an additional cost of doing a transaction.

1 Roger A Cooper and Meredith E Kotler are partners and Vanessa C Richardson is an associate at Cleary
Gottlieb Steen & Hamilton LLP.

2 Matthew D Cain and Steven Davidoff Solomon, Zakeover Litigation in 2015 (14 January 2016), papers,
papers.ssrn.com/sol3/papers.cfm?abstract_id=2715890; see also Ravi Sinha, Cornerstone Research,
Shareholder Litigation Involving Acquisitions of Public Companies: Review of 2015 and 1H 2016 M&A
Litigation (2016), www.cornerstone.com/Publications/Reports/Shareholder-Litigation-Involving-
Acquisitions-2016.pdf.

3 Olga Koumrian, Cornerstone Research, Shareholder Litigation Involving Acquisitions of Public Companies:
Review of 2014 McA Litigation (2015), www.cornerstone.com/Shareholder-Litigation-Involving-
Acquisitions-2014-Review.pdf.
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MeA Litigation

This development did not go unnoticed by the Delaware Court of Chancery. Because
merger cases are brought as class actions, the court must approve any settlement as fair,
adequate and reasonable, as well as the fee to be awarded to the plaintiff’s attorneys.* As the
volume and routine nature of this litigation increased, the Delaware Court of Chancery began
expressing greater scepticism and concern about the dubious value of such settlements,’ and
began to cut back on the attorneys’ fees awarded for weak supplemental disclosures.

The tide truly turned when Chancellor Bouchard rejected a proposed settlement in
In re Trulia, Inc Stockholder Litigation.” Trulia sent a message that the Court of Chancery
would no longer hesitate to reject disclosure-only settlements, even if unopposed by
objecting stockholders. There, as had become common, multiple Trulia stockholders filed
lawsuits challenging the proposed acquisition by Zillow, Inc shortly after it was announced.
The actions were consolidated and then, after cursory expedited discovery, the plaintiffs
moved for a preliminary injunction on the grounds that the proxy was false and misleading.
However, before the preliminary injunction motion could be heard, the parties entered
into an agreement-in-principle to settle the litigation in exchange for certain supplemental
disclosures. The Trulia stockholders then overwhelmingly approved the merger. After
confirmatory discovery, the parties executed a final settlement agreement containing ‘an
extremely broad release’ of defendants and a provision that plaintiffs’ counsel intended to
seek US$375,000 in fees, which the defendants agreed not to oppose.®

On 22 January 2016, Chancellor Bouchard issued an opinion rejecting the proposed
settlement and more importantly criticising such settlements more generally. In the opinion,
he highlighted the dynamics that led to the ‘proliferation of disclosure settlements’, as well as
concerns among academics, practitioners and members of the court, that ‘these settlements
rarely yield genuine benefits for stockholders and threaten the loss of potentially valuable
claims that have not been investigated with rigor’.? In addition, he noted evidence that
supplemental disclosures seldom change stockholders’ votes, and that the broad releases
obtained by defendants (often before meaningful discovery) could preclude viable claims.™

4 Delaware judges have an independent duty to award a fair and reasonable fee. See In re PAETEC Holding
Corp Sholders Litig, No. 6761-VCG, 2013 WL 1110811, at *5 (Del Ch 19 March 2013) (quoting / re
Sauer-Danfoss Inc Sholders Litig, 65 A3d 1116, 1117 (Del Ch 2011)).

5 See, e.g., Acevedo v. Aeroflex Holding Corp, CA No. 7930-VCL (Del Ch 8 July 2015) (transcript) (‘I don’t
think this relief is sufficient to support an intergalactic release’); I re Medicis Pharm Corp S'holders Litig,
CA No. 7857-CS (Del Ch April 4, 2014) (transcript) (‘The difficulty I have with this is [that] it looks like
there was no ‘there’ there for any claims at all, but we're giving a release [...] this is getting to where I just
don’t see enough value here that it's worth the release’); 1 re Transatlantic Holdings Inc Sholders Litig, CA
No. 6574-CS, 2013 WL 1191738, at *2 (Del Ch 8 March 2013) (‘[I]n this situation, what the class is
getting is of so little apparent utility that the option value of having some more diligent plaintiff be able
to come forward with a damages action in the future, if there is something that arises, frankly, that option
value exceeds this’).

6 See, e.g., In re Riverbed Tech, Inc Sholders Litig, CA No. 10484-VCG, 2015 WL 5458041 (Del Ch
17 September 2015); In re Gen-Probe Inc Sholders Litig, CA No. 7495-VCL (Del Ch 10 April 2013)
(transcript); In re Amylin Pharm Inc Sholders Litig, CA No. 7673-CS (Del Ch 5 February 2013)
(transcript).

7 In re Trulia, Inc S'holder Litig, 129 A3d 884 (Del Ch 2016).

8 1d. at 889-90.

9 1d. at 887, 891, 896.

10 Id. at 895.
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McA Litigation

He also criticised the lack of an adversarial process in the presentation of settlements, which
could enable the judiciary to evaluate the materiality of disclosures with the benefit of
arguments from attorneys assisted by financial advisers."!

Based on these considerations, Chancellor Bouchard said that future disclosure claims
should be adjudicated outside the non-adversarial settlement context in at least two ways.!
First, the materiality of disclosures could be determined in the context of a contested
preliminary injunction motion, where plaintiffs would bear the burden of demonstrating a
substantial likelihood that the alleged misrepresentation or omission in the disclosure would
have been viewed by the reasonable investor as having significantly altered the ‘total mix’ of
available information. Second, if defendants chose to moot the disclosure claims by issuing
supplemental disclosures before the stockholder vote, their materiality could be addressed in
the context of an application by plaintiffs’ counsel for a mootness fee award, where defendants
would be incentivised to oppose fee requests they view as excessive, which is in contrast to
the settlement context, where the prospect of gaining broad releases incentivises defendants
not to contest materiality."

The Court of Chancery indicated that it would be ‘increasingly vigilant in scrutinising
the ‘give’ and the ‘get’ of disclosure-only settlements.'* More specifically, it advised that
‘disclosure settlements are likely to be met with continued disfavor in the future unless [i] the
supplemental disclosures address a plainly material misrepresentation or omission, and [ii]
the subject matter of the proposed release is narrowly circumscribed to encompass nothing
more than disclosure claims and fiduciary duty claims concerning the sale process, if the
record shows that such claims have been investigated sufficiently.’”® By ‘plainly material’,
Chancellor Bouchard said he meant that ‘it should not be a close call that the supplemental
information is material as that term is defined under Delaware law’.'¢

Applying this ‘plainly material’ test to the proposed settlement, the Court of Chancery
found that none of the supplemental disclosures (all of which related to minutiae regarding the
analysis by Trulia’s financial adviser) ‘were material or even helpful to Trulia’s stockholders.”"”
Accordingly, Chancellor Bouchard found the disclosures did not constitute a sufficient ‘get’
to justify the ‘give’ of the releases, and declined to approve the settlement.

11 Trulia, 129 A3d at 893-94.

12 Id. at 896-97.

13 Although in the mootness scenario defendants would not obtain the benefit of a release, Chancellor
Bouchard suggested that any remaining claims may be amenable to dismissal and that alternatively, after
‘some discovery to probe the merits’ of such claims, plaintiffs may stipulate to dismiss their claims without
a class-wide release, likely ending the case ‘as a practical matter’. Id. at 897-98.

14 Id. at 887.

15 Id. at 898.

16 Id.; see also Skeen v. Jo-Ann Stores, Inc, 750 A2d 1170, 1172 (Del 2000) (explaining the materiality
standard under Delaware law) (quoting Loudon v. Archer-Daniels-Midland Co, 700 A.2d 135, 142 (Del
1997)).

17 Trulia, 129 A3d at 901-07.
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IIT THE EFFECTS OF TRULIA ON MERGER LITIGATION

Since Trulia, there has been a sharp decline in the number of lawsuits filed in the Delaware
Court of Chancery challenging mergers, with only 73 per cent of all public deals valued at
over US$100 million facing litigation during 2016, below the rate in 2009.'

Plaintiffs have responded to Zrulia in several ways. First, some plaintiffs
have attempted to file suits in other fora that they hope will be more receptive to approving
disclosure-only settlements. Some state courts have indicated that they will adopt Trulia’s
enhanced scrutiny of disclosure-only settlements," but the response has been mixed.?® These
attempts have also been hampered by exclusive forum by-laws, which require challenges to
mergers and acquisitions to be brought in a designated forum. Now that exclusive forum
by-laws have been held to be valid and enforceable by the Delaware Supreme Court and

are specifically authorised by statute,”

they have been widely adopted by corporations,?
and such by-laws have had the intended effect: for the first time since 2008, the majority of
transactions litigated in 2014 and 2015 involved filings in a single court, compared to 2012,
when over 60 per cent of litigated transactions involved lawsuits in at least two jurisdictions,
and suits in three or more jurisdictions were not uncommon.? Although there is speculation
that some corporations may be willing to waive an exclusive forum by-law in the hope of
securing a quick, disclosure-only settlement in another forum, early research has thus far
found no evidence of such willingness.?

Second, some plaintiffs have attempted to file claims in federal court under the
Exchange Act of 1934. The number of securities class actions alleging federal disclosure
violations skyrocketed in 2016.% Exclusive forum by-laws cannot require that these claims
be brought in the Delaware Court of Chancery because the claims are based on federal law.
However, in a recent decision from the Seventh Circuit, Judge Posner was highly critical of

18 Matthew D Cain, ez al., The Shifting Tides of Merger Litigation, at 5-6, 18 (13 March 2017), papers.ssrn.
com/sol3/papers.cfm?abstract_id=2922121.

19 See, e.g., Stein v. UIL Holdings Corp, No. X08FSTCV156025536S, 2017 WL 1656891, at *3 (Conn Super
Ct 10 April 2017); In re NewBridge Bancorp S'holder Litig, No. 15 CVS 10047, 2016 WL 6885882, at *1
(NC Super Ct 22 November 2016); Drulias v. 1st Century Bancshares, Inc, Case No. 16-CV-294673 (Cal
Super Ct 18 November 2016); Vergiev v. Aguero, Docket No. L-2276-15 (NJ Sup Ct June 6, 2016).

20 See, e.g., Gordon v. Verizon Commc'ns, Inc, 148 AD3d 146 (1st Dept 2017) (refusing to apply Trulia and
reversing the rejection of the disclosure settlement); see also Roth v. Phoenix Companies, Inc, 50 NYS3d
835, 838 n4 (Sup Ct NY Cty 24 March 2017) (noting that the New York test ‘cannot be viewed as
anything other than an outright rejection of Trulia’s ‘plainly material’ standard’).

21 A 2015 amendment to Section 115 of the Delaware General Corporation Law specifically authorised
Delaware corporations to include a Delaware forum selection provision. The legislation codified the
Delaware Court of Chancery’s decision in Boilermakers Local 154 Retirement Fund v. Chevron Corp, 73 A3d
934 (Del Ch 2013), which upheld the validity of a board-adopted forum-selection by-law.

22 Roberta Romano and Sarath Sanga, “The Private Ordering Solution to Multiforum Shareholder Litigation’
(10 January 2016), www.law.nyu.edu/sites/default/files/upload_documents/2015-12_24-Roberta-
Romano-Forum-Clauses.pdf (finding that nearly 750 US public corporations had adopted such by-laws).

23 Sinha, footnote 2.

24 Cain, footnote 18, at 5-6, 29-30, 34 (finding no evidence of this behaviour).

25 Stefan Boettrich and Svetlana Starykh, NERA, ‘Recent Trends in Securities Class Action Litigation:

2016 Full-Year Review’ (23 January 2017), www.nera.com/content/dam/nera/publications/2017/
PUB_2016_Securities_ Year-End_Trends_Report_0117.pdf; see also Cornerstone Research, Securities
Class Action Filings: 2016 Year in Review (2017), https://www.cornerstone.com/Publications/Reports/
Securities-Class-Action-Filings-2016-YIR.
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McA Litigation

disclosure-only settlements and endorsed the ‘plainly material” standard set forth in Trulia.?
This has led to a willingness by many plaintiffs to agree to a quick dismissal of their individual
claims in exchange for supplemental disclosures and a small mootness fee paid to plaintiffs
counsel.

Defendants, on the other hand, have responded to Trulia by increasingly using
supplemental disclosures to unilaterally moot any disclosure claims — even when not part of a
settlement.” In such circumstances, plaintiffs’ counsel may seek a mootness fee reflecting the
‘benefic’ achieved for stockholders from the additional disclosures. Where the parties agree
on a mootness fee, no court approval is necessary — unlike in a settlement situation with the
award of attorneys’ fees. Otherwise, applications to the court for mootness fees are subject
to a lower standard under Delaware law: a disclosure that is merely ‘helpful’ and ‘provides
some benefit’ to stockholders may support a mootness fee award, even if it is not material.?®
Where contested, defendants are still more likely to oppose mootness fee applications by
challenging the materiality of the supplemental disclosures, and, in such situations, the Court
of Chancery will continue to carefully review mootness fee applications to ensure that they
do not simply replace disclosure-only settlements.”

IV THE EMERGING CORWIN DOCTRINE

Opver the past few years, the Delaware courts have also underscored the deference afforded
to merger transactions approved by an informed, disinterested and uncoerced stockholder
vote. In Corwin v. KKR Financial Holdings,® the Delaware Supreme Court unanimously
affirmed Chancellor Bouchard’s dismissal of a post-closing damages action, holding that the
business judgment rule applies in post-closing damages suits involving mergers not subject
to entire fairness and that have been approved by a fully informed, uncoerced majority of the
disinterested stockholders.?! In Singh v. Atenborough, the Delaware Supreme Court reiterated
that such stockholder approval has a cleansing effect on a merger transaction and makes it
subject to the irrebuttable business judgment rule, which extinguishes all claims except those

26 In re Walgreen Co Sholder Litig, 832 F3d 718 (7th Cir 2016). There are also other challenges for plaintiffs
attempting to file such claims in federal court. See Jill E Fisch, Sean J Griffith and Steven Davidoff
Solomon, ‘Confronting the Peppercorn Settlement in Merger Litigation: An Empirical Analysis and a
Proposal for Reform’, 93 Texas Law Review 557, 597 (2015) (noting that federal law contains certain
safeguards against frivolous litigation that may frustrate attempts to use federal court litigation as a
substitute for litigation in the Delaware Court of Chancery).

27 See Cain, footnote 18, at 23-26.

28 In re Xoom Corp Sholder Litig, CA No. 11263-VCG, 2016 WL 4146425, at *3 (Del Ch Aug. 4, 2016);
see also La Mun Police Emps’ Ret Sys v. Black, CA No. 9410-VCN, 2016 WL 790898, at *7 n53 (Del Ch
19 February 2016) (noting that ‘mootness dismissals do not pose the same sorts of systemic concerns as
court-approved disclosure settlements’).

29 In re Xoom Corp Sholder Litig, 2016 WL 4146425, at *4-5 (awarding only US$50,000 for fees and costs
in ruling on the plaintiffs’ application for a US$275,000 fee); [ re Keurig Green Mountain, Inc Sholders
Litig, CA No. 11815-CB (Del Ch 22 July 2016) (transcript) (denying application for a mootness fee award
because the supplemental disclosures only confirmed things that had previously been disclosed); /12 re
Receptos, Inc Sholder Litig, No. 11316-CB (Del Ch 21 July 2016) (transcript) (reducing the mootness fee
from US$350,000 to US$100,000).

30 125 A3d 304 (Del 2015).

31 In re KKR Fin Holdings LLC Sholder Litig, 101 A3d 980, 1003 (Del Ch 2014).
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for waste.* The court explained that it is reluctant to interfere with a stockholder decision
on approving a merger, because ‘[wlhen the real parties in interest — the disinterested equity
owners — can easily protect themselves at the ballot box by simply voting no, the utility of
a litigation-intrusive standard of review promises more costs to stockholders in the form
of litigation rents and inhibitions on risk-taking than it promises in terms of benefits to
them’.3 Relying on these long-standing principles recently rearticulated in Corwin and Singh,
the Court of Chancery has repeatedly dismissed post-closing challenges to non-controller
stockholder-approved transactions at early stages of the litigation.*

The Delaware courts have also extended this protection to transactions that are
‘approved’ by fully informed, uncoerced stockholders tendering a majority of shares in a
two-step merger pursuant to Section 251(h).* In finding that the business judgment rule
irrebuttably applied, Vice Chancellor Montgomery-Reeves held that stockholder approval by
tendering a majority of shares in a two-step merger pursuant to Section 251(h) can invoke
the same highly deferential standard of review as a ‘vote in favour of a merger by a fully
informed, disinterested, uncoerced stockholder majority.”® Because the first-step tender offer
of a merger consummated under Section 251(h) ‘essentially replicates a statutorily required
stockholder vote in favour of a merger’, the Court of Chancery held that they should be
treated no differently in post-closing damages actions after a majority of fully-informed,
uncoerced stockholders approved the transaction.”

The Court of Chancery has cautioned, however, that the safe harbour of stockholder
approval will apply only when a vote is not coerced and is fully informed.* It has also cautioned
that not all conduct may be cleansed by a stockholder vote, although it has declined to draw a
clear line: “The policy underlying Corwin [...] was never intended to serve as a massive eraser,
exonerating corporate fiduciaries for any and all of their actions or inactions preceding their
decision to undertake a transaction for which stockholder approval is obtained.”® Future cases
likely will continue to develop a framework for determining whether any disclosed acts or
omissions are so problematic that they cannot be cleansed through approval by informed and
disinterested stockholders. However, these cases show that robust and timely disclosures of

32 137 A3d 151, 151-52 & n3 (Del 2016).

33 Corwin, 125 A3d at 313.

34 See, e.g., In re Cyan, Inc Sholders Litig, CA No. 11027-CB, 2017 WL 1956955 (Del Ch May 11, 2017);
In re Paramount Gold & Silver Corp Sholders Litig, CA No. 10499-CB, 2017 WL 1372659 (Del Ch
13 April 2017); In re Columbia Pipeline Group, Inc Sholder Litigy CA No. 12152-VCL (7 March 2017)
(ORDER); In re Merge Healthcare Inc S'holders Litig, CA No. 11388-VCG, 2017 WL 395981 (Del Ch
30 January 2017); In re Solera Holdings, Inc Sholder Litig, CA No. 11524-CB, 2017 WL 57839 (Del Ch
5 January 2017).

35 InreVolcano Corp Sholder Litig, 143 A3d 727 (Del Ch 2016), affd 2017 WL 563187 (Del February 9,
2017) (table).

36 Id. at 748.

37 Id.at 744.

38 Sciabacucchi v. Liberty Broadband Corp, CA No. 11418-VCG, 2017 WL 2352152, at *2 (Del Ch
31 May 2017) (determining that the plaintiff adequately pleaded that a vote was structurally coercive, and
refusing to dismiss); In re Saba Software, Inc Sholder Litig, CA No. 10697-VCS, 2017 WL 1201108, at *8,
14 (Del Ch 31 March 2017), as revised (11 April 2017) (determining that the plaintiff adequately pleaded
that a vote was coerced and was not fully informed, and refusing to dismiss).

39 In re Massey Energy Co, CA No. 5430-CB, 2017 WL 1739201, at *20 (Del Ch 4 May 2017).
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conflicts or deficiencies in sales processes generally should be sufficient to prevent post-closing
damages awards, although controlling stockholder transactions will still be subjected to a
high degree of scrutiny (as discussed in the next section).

V  GOING PRIVATE TRANSACTIONS WITH CONTROLLING
STOCKHOLDERS

This year, the Delaware courts also clarified certain issues regarding the framework adopted
in Kahn v. M&F Worldwide Corp (MFW) for reviewing ‘going private’ transactions by
controlling stockholders.”” In MFW, the Delaware Supreme Court held that the business
judgment rule would provide the operative standard of review if the transaction satisfied the
following requirements:

a  from the initial proposal, the controller conditions the transaction on the approval of
both a special committee and a majority vote of the minority stockholders;

6 the special committee is independent;

¢ the special committee is empowered to freely select its own advisers and to definitively
say no;

d  the special committee meets its duty of care in negotiating a fair price;

e the vote of the minority is informed; and

f  there is no coercion of the minority.*!

In In re Books-A-Million, Inc Stockholders Litigation, Vice Chancellor Laster applied MFW
and found that a controlling stockholder’s proposal to take a company private had complied
with the conditions set forth in MFW, which subjected it to the business judgment level
of review.?? The case demonstrated that defendants may prevail on a motion to dismiss
even where the transaction involves a controlling stockholder, and thus avoid costly and
time-consuming discovery and a trial.

Books-A-Million also confirmed that a controlling stockholder has no obligation to sell
its shares or otherwise facilitate a third-party offer. Nor does a controlling stockholder breach
its fiduciary duties simply by offering to acquire the minority’s shares — even at a price lower
than the price that might be available from a third-party bidder — so long as the price offered
is within a rational range.”’ The Court of Chancery further noted that although special
committees are not required to solicit offers from third parties in the face of a statement
by the controlling stockholder that it is not willing to sell its shares, a ‘committee goes one
better when it takes the additional step of gathering additional information through a market
canvas’ and that doing so ‘allowed the [c]Jommittee to test the [controller’s] conviction about
not being a seller’.* The Court of Chancery added that any third party offer ‘would be a
data point in any post-closing appraisal action, giving the [controller] a reason to bump their
offer’ ®

40 88 A3d 635 (Del 2014).

41 Id. at 645.

42 CA No. 11343-VCL, 2016 WL 5874974 (Del Ch 10 October 2016).
43 Id. at *15-16.

44 Id. ac *18.

45 Id.
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The Delaware Supreme Court recently affirmed Books-a-Million in a one-page order. In
a separate opinion, the Delaware Supreme Court also strengthened the safe harbour provided
to controlling stockholders by MFW by noting that ‘the pleading stage is an appropriate
point to determine if a transaction complied with MFWs procedural requirements’.“¢

VI THE RISE OF APPRAISAL ACTIONS

With the developments in Delaware merger litigation disfavouring disclosure-only
settlements and clarifying the standards for dismissal of complaints, both the frequency
and size of separate appraisal actions has grown dramatically.”” In an appraisal action, the
stockholder receives the appraised fair value in cash, plus interest at a rate of 5 per cent over
the federal discount rate (compounded quarterly) from merger closing until payment. This
means that even if the appraisal action determines that the fair price was the same as the deal
price, a stockholder seeking an appraisal can take advantage of the statutory interest rate in
order to still turn a profit. As a result, over the past decade hedge funds have been engaging
in appraisal arbitrage, where a fund buys shares just before a merger closes in order to exercise
the appraisal rights.*®

To combat this appraisal arbitrage, certain provisions of the Delaware General
Corporation Law governing appraisal proceedings were amended in June 2016. First, appraisal
claims in respect of less than 1 per cent of the total outstanding shares of any class or less
than US$1 million in consideration will now be dismissed, except where the transaction is a
short-form merger.*” Second, corporations may now make preliminary payments in respect
of appraisal claims, thus cutting off statutory interest on the amount of the preliminary
payment.”® However, the General Assembly did not adopt other proposals intended to
reduce ‘appraisal arbitrage’, such as preventing investors who purchase their shares after the
announcement of a merger agreement from exercising appraisal rights.

Furthermore, the developments in Trulia and Corwin have, not surprisingly, led to an
increased reliance by plaintiffs on appraisal actions as a backstop for pricing imperfections.”!
However, in several recent cases, Delaware courts have determined that the merger price
is the fair value for the purposes of the appraisal proceeding.’? Indeed, some scholars have

46 Emps Ret Sys of the City of St Louis v. TC Pipelines GP, Inc, No. 291, 2016, 2016 WL 7338592, at *2 n9
(Del 19 December 2016).

47 See Charles R Korsmo & Minor Myers, ‘Appraisal Arbitrage and the Future of Public Company M&A’, 92,
Washington University Law Review 1551, 1553 (2015) (describing a 10-fold increase in appraisal litigation
from 2004 to 2013).

48 Wei Jiang, et al., ‘Appraisal: Shareholder Remedy or Litigation Arbitrage?’, 59 Journal of Law and Economics
697 (2016) (finding actions brought by hedge funds made up three-quarters of appraisal volume measured
by dollars).

49 8 Del C Section 262(g).

50 8 Del C Section 262(h).

51 Cain, footnote 18, at 11 (finding that ‘[bJoth 2015 and 2016 were record years with respect to both the
number of deals challenged and number of petitions filed’).

52 See, e.g., In re Appraisal of PetSmart, Inc, CA No. 10782-VCS, 2017 WL 2303599 (Del Ch 26 May 2017)
(deferring to the deal value where the deal price was the product of a process reasonably designed and
appropriately implemented to achieve a fair value); Merion Capital LP v. Lender Processing Servs, Inc, CA
No. 9320-VCL, 2016 WL 7324170, at *33 (Del Ch 16 December 2016) (giving ‘100% weight to the
transaction price’ where ‘[tJhe Company ran a sale process that generated reliable evidence of fair value.’);

Huff Fund Inv P’ship v. CKx, Inc, CA No. 6844-VCG, 2013 WL 5878807 (Del Ch 1 November 2013),

25



McA Litigation

made the controversial suggestion that the Delaware courts should establish a presumption

that the merger price represents the fair value when the facts suggest that the deal price is

a reliable indicator of the fair value for appraisal purposes.” Two recent appraisal decisions

have, however, found that the fair value was higher than the merger price. In one opinion,
Vice Chancellor Laster found that Dell’s fair value was 28 per cent higher than the merger

price (already a 30 per cent premium to the market price);* in the other opinion, Chancellor
Bouchard found that DFC’s fair value was 7 per cent higher than the merger price.”® In

contrast, another recent appraisal decision found that the fair value was actually lower than
the merger price.’® DFC and Dell are currently on appeal to the Delaware Supreme Court,

and these cases are expected to provide additional guidance regarding appraisal rights.”

53

54

55

56
57

affd, No. 348, 2014, 2015 WL 631586, at *15 (Del 12 February 2015) (finding ‘the sales price to be the
most relevant exemplar of valuation available’); In re Appraisal of Ancestry.com, Inc, CA No. 8173-VCG,
2015 WL 399726 (Del Ch 30 January 2015) (same).

See., e.g., Guhan Subramanian, Using the Deal Price for Determining ‘Fair Value’ in Appraisal
Proceedings (6 February 2017), papers.ssrn.com/sol3/papers.cfm?abstract_id=2911880 (arguing that

‘in a true arms-length deal with meaningful price discovery, there should be a strong presumption that
the deal price represents fair value in an appraisal proceeding’); but see Brief of Law, Economics and
Corporate Finance Professors as Amici Curiae in Support of Petitioners-Appellees and Affirmance, DFC Global
Corp v. Muirfield Value Partners, LP, No. 518, 2016 (Del 3 February 2017), www.chancerydaily.com/
documents/589a4ed825b0e (amicus brief opposing such a default rule).

In re Appraisal of Dell Inc, CA No. 9322-VCL, 2016 WL 3186538 (Del Ch 31 May 2016) (finding that
even where merger process would pass a traditional fiduciary duty analysis, the deal price still may not be
the best measure of value).

In re Appraisal of DFC Global Corp, CA No. 10107-CB, 2016 WL 3753123 (Del Ch 8 July 2016)
(asserting that the merger price ‘is reliable only when the market conditions leading to the transaction are
conducive to achieving a fair price’ using the discounted cash flow model, comparable company analysis
and the transaction price).

In re Appraisal of SWS Grp, Inc, CA No. 10554-VCG, 2017 WL 2334852 (Del Ch 30 May 2017).

In re Appraisal of DFC Global Corp, notice of appeal, CA No. 10107-CB (Del Ch 21 October 2016); In re
Appraisal of Dell Inc, notice of appeal, CA No. 9322-VCL (Del Ch 22 November 2016).
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