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Litigation
Come to a Full Stop

Halt the running of prejudgment interest under tolling agreements.

BY AVRAME. LUFT
AND LAURA ZUCKERWISE

hen parties enter into tolling agreements,
W the conventional wisdom is that the

potential litigation has come to a com-
plete standstill. It is presumed that this agree-
ment results in prejudice to neither side, as the
plaintiff gains the benefit of not having to file
its claim prematurely or risk losing it, and the
defendant puts off an imminent claim against it,
which avoids litigation and the costs associated
with it in the near term. However, what most
defendants fail to consider is that under New
York law, while the claim against a defendant
may be tolled, in the ordinary course prejudg-
ment interest on that claim continues to run
unabated. Left to accrue for extended periods,
prejudgment interest, often statutorily set at
substantially above-market interest rates, can
have a dramatic impact on the value of a case
and alter the dynamic of resolving the dispute.

This does not have to be the case. As dis-
cussed below, under New York law, parties should
structure their tolling agreements to include a
clause tolling the accrual of prejudgment interest
for the period that the agreement is in effect so
as to create a true standstill.

Relationship Between Prejudgment Interest
and Tolling Agreements. Tolling agreements
are executed agreements pursuant to which a
plaintiff refrains from imminently filing the cause
of action against a defendant in exchange for the
defendant agreeing to toll the statute of limita-
tions on that claim so that it will not be time-
barred. Claims can be tolled for multiple years,
with delays of over five years not being unusual.!

Prejudgment interest is awarded as a matter of
right to a plaintiff that brings a successful claim
for the period between the date of the plaintiff’s
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injury and the date judgment is entered.? The
policy behind this award is to make the plaintiff
whole: “Prejudgment interest is not a penalty, but
simply a cost of having the use of another per-
son’s money for a specified period; such interest
is intended to indemnify successful plaintiffs for
the nonpayment of what was due to them, and
is not meant to punish defendants.” To ensure
that the plaintiff is fully compensated, New York
has set an extremely high statutory prejudgment
interest rate of nine percent interest per annum.**

Tolling of Prejudgment Interest Should Be
Enforceable. Consistent with the rationale of
ensuring plaintiffs are fully compensated, New
York courts have generally held that absent
an explicit agreement otherwise, prejudgment
interest continues to accrue even during periods
of litigation delays.® Despite this law, however,
tolling agreements commonly do not explicitly
address how the parties wish to treat prejudg-
ment interest during the tolling period,” with
many parties likely assuming that all aspects of
the potential claim are on hiatus. This errone-
ous assumption can be quite costly; a five year
delay at nine percent interest per annum can
almost double the potential damages a defendant
faces. In complex commercial litigation, tolling
agreements initiated by plaintiffs can prolong
litigation by years, resulting in defendants facing
prejudgment interest that may total hundreds of
millions of dollars, just for agreeing to a standstill.

While not extensive, New York case law
seems to provide that this result can be avoided
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if the parties explicitly agree to toll prejudg-
ment interest while their tolling agreement
is in effect.® In Automatic Findings v. Certain
Underuwriters at Lloyds of London,? the plaintiff
expressly agreed in writing to waive interest
on the condition that defendants agreed to
extensions of time allowing the plaintiff to
commence the action. The court, considering
the plaintiff’s claim for prejudgment interest
for the period during which the plaintiff was
granted an extension, held that “[o]nce the
parties have entered into an agreement to toll
interest, this court will not disturb the terms
of the agreement absent a showing that the
contested terms are invalid.”!?

Similarly, other New York cases addressing
prejudgment interest and the right to contract
also suggest that courts would enforce a mutu-
ally agreed-upon tolling of prejudgment interest.
Courts have at times concluded that prejudgment
interest does not run during periods of litigation
delay caused by plaintiffs.!! If delay caused by
plaintiffs can prevent the accrual of prejudgment
interest, agreement by a plaintiff to the same
should be treated no differently. Additionally,
courts have recognized that prejudgment interest
will not be applied where the parties contractu-
ally agree to the contrary.'? Further, parties are
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entitled to contract to a specific prejudgment
interest rate,'® including altering the statutory
rate.* If the freedom of contract permits parties
to agree as to rates of interest, it should equally
permit parties to agree to temporary furloughs
in the accrual of interest.

Moreover, allowing parties to contract to toll
prejudgment interest while their tolling agree-
ment is pending is consistent with most parties’
expectations under a tolling agreement and is in
no way contrary to the policy underlying pre-
judgment interest. While prejudgment interest
is intended to make plaintiffs whole, it should
not provide them potentially substantial inter-
est payments for a period in which they have
sought a delay of the proceedings of their own
claims.’® Otherwise, the potentially substantial
costs caused by the delay will fall squarely, and
only, on the defendant. This will disincentivize
defendants from agreeing to requests for toll-
ing agreements that plaintiffs might need. More
importantly, because tolling agreements often
lead to settlements, benefiting both the court
and the parties, this framework may reduce the
likelihood that differences between parties will
be resolved outside of the court.

New York cases addressing prejudg-
ment interest and the right to con-
tract also suggest that courts would
enforce a mutually agreed-upon
tolling of prejudgment interest.

Parties Should Consider the Impact of Pre-
Jjudgment Interest on Their Tolling Agreement.
The interplay between prejudgment interest and
tolling agreements can have a material effect on
a litigation. Consciousness of whether or not
prejudgment interest is accruing should inform
both parties’ decisions as to whether to enter
into a tolling agreement and at what point to
terminate that agreement.

For many defendants, agreeing to a tolling
agreement is done without significant consid-
eration of the downside risk, as it is presumed
that it is to their advantage not to have a claim
pending against them. But the immediate benefit
of avoiding the imminent filing of a potential claim
can quickly be outweighed by the costs associ-
ated with the accrual of prejudgment interest dur-
ing the tolling of that claim. While the likelihood
of damages, the duration of the proposed delay,
and a defendant’s own litigation readiness will all
impact its consideration of whether to insist upon
a tolling of prejudgment interest as a term of any

tolling agreement, there is little reason not to seek
to negotiate for a tolling of prejudgment interest,
particularly where the defendant is aware that
the plaintiff is not in a position to bring suit at
that time. Similarly, for a plaintiff that is dealing
with a defendant that is refusing to enter into a
much-needed tolling agreement out of concern
for the potential accrual of prejudgment interest,
it is important to consider that not only should
the parties be able to contractually agree to toll
prejudgment interest, they should also be able
to negotiate for a lower rate.

Conclusion. New York courts should fol-
low a clear line of case law that appears to
provide that parties are permitted to agree
to toll prejudgment interest while their toll-
ing agreement is in effect. Moreover, courts
are incentivized to recognize the legitimacy
of such agreements as doing so will encour-
age defendants to accommodate plaintiffs’
requests for tolling, which may alleviate the
need for filing potentially unnecessary law-
suits in our overburdened courts. Given this,
defendants (and plaintiffs seeking to amelio-
rate a defendant’s concerns) should avail
themselves of this freedom to bargain for a
tolling of prejudgment interest, particularly
where plaintiffs have reached out to them
for tolling agreements. Absent doing so, the
potential damages at stake may grow signifi-
cantly, while the defendants assume their
cases are dormant. Only through a tolling
agreement with a contractual clause that also
tolls prejudgment interest will parties achieve
a true standstill of their litigation.
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