CLEARY ALERT
(GOTTLIEB MEMORANDUM

July 7, 2014 clearygottlieb.com

D.C. Circuit Confirms Broad Applicability of Attorney-
Client Privilege to Internal Corporate Investigations

On June 27, 2014, the United States Court of Appeals for the D.C. Circuit confirmed the
broad applicability of the attorney-client privilege in the context of internal corporate
investigations. A three-judge panel granted a petition for a writ of mandamus filed by Kellogg
Brown & Root, Inc. (“KBR"), vacating the district court’s order in a qui tam action compelling
production of documents related to a prior internal investigation.! The panel unanimously held
that the attorney-client privilege protects confidential communications made by KBR employees
during an internal investigation led by in-house counsel. In so holding, the D.C. Circuit clarified
the scope of the attorney-client privilege as applied to internal corporate investigations. Under
the court’s articulated standard, records of internal investigations led by in-house counsel are
privileged so long as one of the investigation’s significant purposes was obtaining or providing
legal advice, even where there are additional purposes for the investigation, or where the
investigation is required by corporate policy or regulatory law.?

Background

In an action against KBR under the False Claims Act, the district court ordered KBR to
produce documents related to an internal investigation conducted pursuant to corporate policy
and regulatory law.®> KBR argued unsuccessfully that its investigation was undertaken for the
purpose of obtaining legal advice, and that the attorney-client privilege thus protected the
documents from disclosure.* To determine whether the investigation was for the primary
purpose of seeking legal advice, and thus privileged, the district court applied a narrow “but for”
test.® The district court concluded that, because the investigation was undertaken to comply with
regulatory law and corporate policy, KBR could not establish that the communications would not
have been made “but for” the fact that legal advice was sought.® In reaching this conclusion, the
district court distinguished KBR’s investigation from the internal investigation in Upjohn Co. v.
United States, the landmark Supreme Court ruling on corporate attorney-client privilege.’

D.C. Circuit's Opinion

The D.C. Circuit rejected the district court’s novel “but for” test as contrary to the
principles of Upjohn, and concluded that KBR’s assertion of privilege is “materially

; See In re Kellogg Brown & Root, Inc., et al., No. 14-5055, 2014 WL 2895939 (D.C. Cir. June 27, 2014).
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® See id. at *2-*3.
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5 See id. at *3; United States ex rel. Barko v. Halliburton Co., No. 05-cv-1276, 2014 WL 1016784, at *2-*3 (D.D.C.
Mar. 6, 2014) (“[T]he [KBR] investigative materials do not meet the ‘but for’ test because the investigations would
have been conducted regardless of whether legal advice were sought.”).

72014 WL 1016784, at *2-*3 (distinguishing Upjohn Co. v. United States, 449 U.S. 383 (1981)),
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indistinguishable” from that in Upjohn.? In particular, the court objected to the notion that KBR’s
investigation could not have been undertaken for the purpose of obtaining or providing legal
advice because it was mandated by regulatory law and KBR’s own corporate policies.® The
court further expressed concern over the sweeping effect of the district court’s “but for” test,
observing that it “would eradicate the attorney-client privilege for internal investigations
conducted by businesses that are required by law to maintain compliance programs, which is
now the case in a significant swath of American industry,” and “would eliminate the attorney-
client privilege for numerous communications that are made for both legal and business
purposes and that heretofore have been covered by the attorney-client privilege.”*°

Emphasizing that it is incorrect for courts to presume that a communication can have
only one primary purpose, the D.C. Circuit adopted the test set out in the Restatement (Third) of
the Law Governing Lawyers, which asks whether obtaining or providing legal advice was one of
the significant purposes of the communication.™* The court of appeals further concluded that
the privilege applies so long as seeking or providing legal advice was among the significant
purposes of the internal investigation, “even if there were also other purposes for the
investigation and even if the investigation was mandated by regulation rather than simply an
exercise of company discretion.”

Implications of the Opinion: Best Practices

The D.C. Circuit’s clear standard further clarifies an often uncertain area of the law.
Nonetheless, clients are advised to take certain precautions to avoid any doubt that one of the
significant purposes of an internal investigation is to obtain or provide legal advice, and that the
attorney-client privilege therefore protects the results of the investigation.

e At the outset, internal investigations should be undertaken at the direction of legal
counsel acting in a legal capacity on behalf of the company for the purpose of providing
legal advice.

o Reports and memoranda prepared as part of the investigation should be prepared by
legal counsel and clearly labeled as protected by the attorney-client privilege and work-
product doctrine. Alternatively, if prepared by persons other than legal counsel, they
should be prepared at the direction of legal counsel and contain a legend that reflects
that they were prepared at the direction of legal counsel.

o Non-attorneys serving as agents of legal counsel in the internal investigation should
make clear that their actions and communications are at the behest of legal counsel.

e Employee interviews, including those conducted by non-attorneys, should begin by
informing the interviewee that the interview is part of an investigation undertaken at the
direction of legal counsel on behalf of the company for the purpose of providing legal

8lnre Kellogg Brown & Root, Inc. et al., No. 14-5055, 2014 WL 2895939, at *5-*7, *9 (D.C. Cir. June 27, 2014)
(finding it immaterial that KBR's investigation, unlike the investigation in Upjohn, was led by in-house counsel
without outside lawyers, involved many interviews conducted by non-attorneys acting at the behest of in-house
counsel, and provided interviewees instructions not to discuss their interviews without express authorization from
in-house counsel, rather than expressly informing interviewees that the purpose of the interview was to assist the

. company in obtaining legal advice).

Id.
19d. at *9.
™ |d. at *10; 1 RESTATEMENT (THIRD) OF THE LAW GOVERNING LAWYERS 88 68-72 (2000).
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advice. Interviewees should further be instructed to treat the interview and investigation
as highly confidential.

* * *

If you have any questions concerning this memorandum, please feel free to contact any
of our partners and counsel listed under “White-Collar Defense, Securities Enforcement and
Internal Investigations” under the “Practices/Areas of Law” section of our website at
www.cgsh.com, or any of your regular contacts at the firm.

CLEARY GOTTLIEB STEEN & HAMILTON LLP



http://www.cgsh.com/white-collar_defense_securities_enforcement_and_internal_investigations/
http://www.cgsh.com/white-collar_defense_securities_enforcement_and_internal_investigations/
http://www.cgsh.com/services/services.aspx?view=S1
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