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Delaware Bankruptcy Court Continues Trend Narrowly
Construing Make-Whole Premiums

On October 28, 2015, Judge Christopher Sontchi of the U.S. Bankruptcy Court for the
District of Delaware issued an opinion® denying the make-whole claims of the EFIH Second Lien
Trustee in the Energy Future Holdings bankruptcy case.? The opinion is the second such
opinion in the EFH bankruptcy, with Judge Sontchi having previously denied the First Lien
Trustee's make-whole claims in April. The rejection of the Second Lien Trustee’s argument for a
make-whole is significant in that Judge Sontchi explicitly adopted the holding of Judge Drain in
the S.D.N.Y Momentive® case with respect to “premium, if any” language contained in the
indenture.

Background and Procedural History

Energy Future Holdings Corporation (“EFH") and certain of its affiliates and subsidiaries,
including Energy Future Intermediate Holding Company LLC (“EFIH"), filed voluntary petitions
for relief under chapter 11 on April 29, 2014. EFIH’s prepetition debt obligations included
approximately $406 million of 11% Senior Secured Second Lien Notes due 2021 and $1.750
billion of 11.75% Senior Secured Second Lien Notes due 2022 (collectively, the “Second Lien
Notes”). The Second Lien Notes were issued under a Second Lien Indenture (the “Indenture”)
governed by New York law.

On March 11, 2015 EFIH elected to use its remaining DIP financing to partially pay down
$750 million of principal and accrued interest under the Second Lien Notes (the “Partial
Paydown”). According to the EFIH Second Lien Trustee, the Partial Paydown was an “optional
redemption” that caused a make-whole premium on the Second Lien Notes to become
immediately due and payable. EFIH countered that the Partial Paydown did not constitute an
“optional redemption” because the Second Lien Notes had been automatically accelerated as a
result of the bankruptcy filing, thereby precluding the possibility of an “optional redemption.”

The Second Lien Trustee also argued that the Court should not apply the Court’s
previous reasoning denying a make-whole premium to the First Lien Noteholders because the
Second Lien Indenture had language that the First Lien Indenture lacked, namely the inclusion
of the phrase “premium, if any.” The relevant Second Lien Indenture language states:

! Memorandum Opinion, In re Energy Future Holdings Corp., 14-50405 (CSS) (Bankr. D. Del. Oct. 28, 2015) ECF 64
(hereinafter, the “Opinion”).

% In re Energy Future Holdings Corp., et al., Case N0.14-10979 (Bankr. D. Del. 2014).

% In re MPM Silicones, LLC, No 14-22503-RDD, 2014 WL 4436335 (Bankr. S.D.N.Y. Sept. 9, 2014) aff'd, 531 B.R.
321 (S.D.N.Y. 2015) (hereinafter, “Momentive”).
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[1ln the case of an Event of Default arising under clause (6) or
(7) of Section 6.01(a) hereof, all principal of and premium, if
any, interest (including Additional Interest, if any) and any
other monetary obligations on the outstanding Notes shall be
due and payable immediately without further action or notice.*
(emphasis added)

EFIH responded by arguing that the “premium, if any” language could not reasonably be
read to require a make-whole upon acceleration and, even if this was a reasonable
interpretation, New York law requires express, specific language in contracts granting make-
whole premiums.

The Opinion

Judge Sontchi’s opinion denied the Second Lien Trustee’s claim for a make-whole
premium, granting summary judgment for EFIH. The Court incorporated its previous reasoning
denying the make-whole premium to the First Lien Trustee, finding that the relevant provisions
of the Second Lien Indenture and the First Lien Indenture were “substantially identical.”® The
Court did, however, separately analyze the “premium, if any” language found in the Second Lien
Indenture, ultimately finding that the language did not entitle the Second Lien Trustee to the
make-whole premium. In so doing, the Court explicitly adopted Judge Drain’s holding in
Momentive, a recent bankruptcy case from the Southern District of New York holding that
“premium, if any” language was not specific enough to entitle the noteholder to a make-whole
premium.

In analyzing the Second Lien Trustee’s argument that the make-whole was due under
the “premium, if any” language, Judge Sontchi followed Momentive in holding that there are only
two ways to receive a make-whole upon acceleration under New York law: (i) explicit
recognition that the make-whole would be payable notwithstanding the acceleration, or (ii) a
provision that requires the borrower to pay a make-whole whenever debt is repaid prior to the
original maturity.” Judge Sontchi found that the relevant language in the Second Lien Indenture
was “identical to that in Momentive” and agreed with Judge Drain in finding that the Indenture
language, including the “premium, if any” language, did not explicitly provide for a make-whole
notwithstanding acceleration.

In adopting Judge Drain’s Momentive holding, Judge Sontchi rejected the Second Lien
Trustee’s argument that the indenture in Momentive was distinct from the Second Lien
Indenture. The Trustee argued that the “premium, if any” language in Momentive acted as the
catch-all provision, a fact which dictated that Judge Drain reject it as insufficiently specific to
justify the payment of a make-whole. The Trustee argued that the Second Lien Indenture also
had a catch-all provision, but that it was not the “premium, if any,” language, but rather the “and
any other monetary obligations” language. According to the Trustee, this was significant

* Opinion, at 12.
®1d., at 5.

5 Momentive, at 15.
" Opinion, at 13.
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because it implied that the “premium, if any” language in the Second Lien Indenture was not a
catch-all, but rather a specific reference to the payment of make-whole premiums when
payments were made after the maturity date. Judge Sontchi rejected this argument, holding that
legal documents often contain redundant language and that the “if any” language means that
the premium may not be due at all.®

Significance of the Opinion

The Opinion builds on a growing body of bankruptcy opinions denying make-whole
payments absent explicit and unambiguous language providing for the payment of a make-
whole after a bankruptcy filing. The Delaware Court’s adoption of Judge Drain’s Momentive
holding regarding “premium, if any” language provides consistency across the New York and
Delaware bankruptcy courts regarding payment of make-whole premiums. To avoid
disallowance of make-whole premiums in bankruptcy, lenders should ensure that the negotiated
indenture includes language specifically addressing treatment of the make-whole premium after
a bankruptcy filing.

Please feel free to contact James L. Bromley (jbromley@cgsh.com) or any of your
regular contacts at the firm if you have any questions.

8 Opinion, at 14.
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