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EU Proposes Gender Balance Quotas for Listed Company Boards

On November 14, 2012, the European Commission adopted a proposal for a
directive (the “Proposed Directive”) that aims to substantially increase the number of
women on EU corporate boards. In the Commission’s view, non-binding efforts to enhance
female board representation® have proven ineffective. The proposed measures are intended
to be of a transitory nature (i.e., until sustainable progress has been reached in the gender
composition of boards). Accordingly, the Proposed Directive would expire on December
21, 2028.

The Proposed Directive applies to companies incorporated in an EU Member State
having securities admitted to trading on a regulated market and not qualifying as small or
medium-sized enterprises under EU law.? The Proposed Directive distinguishes between
non-executive and executive directors and imposes binding requirements only with respect
to the selection of non-executive directors.

The Proposed Directive creates binding requirements designed to increase the
representation of the “under-represented” sex among non-executive directors to at least 40%
by January 1, 2018 for listed companies that are public undertakings (i.e., listed companies
over which public authorities exercise directly or indirectly a dominant influence) and by
January 1, 2020 for other covered companies. The Proposed Directive provides that covered
companies must establish clear, neutrally formulated and unambiguous criteria for the
selection of non-executive directors and perform an objective comparative assessment based
on such criteria.® Priority must be given to a non-executive director candidate of the under-
represented sex if that candidate is equally qualified as a candidate of the other sex and if an
objective assessment does not tilt the balance in favor of the candidate of the other sex.
Upon the request of an unsuccessful candidate, companies will be required to disclose the

Including the “Women on the Board Pledge for Europe” (see http://ec.europa.eu/commission_2010-
2014/reding/womenpledge/index_en.htm).

Commission Recommendation 2003/361/EC of 6 May 2003 concerning the definition of micro, small and medium-
sized enterprises, OJ L 124, May 20, 2003, p. 36.

The Proposed Directive takes into account the fact that the methods of recruiting and appointing directors differ from
one Member State to another and from one company to another. The requirements concerning the selection of
candidates should be met at the appropriate stage of the selection process in accordance with national law and the
articles of association of the listed companies concerned, given that the Proposed Directive only establishes a
minimum harmonization. (See preamble (27) to the Proposed Directive).
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criteria on which the selection was based and the considerations that tilted the balance in
favor of a candidate of the other sex.

With respect to executive directors, the Proposed Directive does not impose binding
requirements to favor candidates of the under-represented sex, but requires covered listed
companies to set individual targets for the representation of both sexes.

In their legislation implementing the Proposed Directive, Member States may
provide for two exceptions to the quota for non-executive directors. First, Member States
may provide that the 40% objective does not apply to companies whose workforce consists
of less than 10% of the under-represented sex. Second, Member States may provide that the
target will be met if the company can show that members of the under-represented sex hold
at least one-third of all director positions (executive and non-executive).

The Proposed Directive also imposes reporting obligations on covered listed
companies, who will have to provide information to the competent national authorities and
on their websites (beginning from the second year after the adoption of the directive) on the
gender composition of their boards, including the reasons why the targets referenced above
have not been met, if applicable.

The Proposed Directive leaves broad discretion to Member States to determine the
sanctions applicable to breaches of the companies’ obligations, which may include
administrative fines or nullity of the appointment or election of non-executive directors.

If you have any questions, please feel free to contact any of your regular contacts at
the firm or any of our partners and counsel listed on our website at
http://www.clearygottlieb.com.

CLEARY GOTTLIEB STEEN & HAMILTON LLP


http://www.clearygottlieb.com/�

(CLEARY

GotTLER \ Office Locations

NEW YORK

One Liberty Plaza

New York, NY 10006-1470
T: +1 212 225 2000

F: +1 212 225 3999

WASHINGTON

2000 Pennsylvania Avenue, NW
Washington, DC 20006-1801

T: +1 202 974 1500

F: +1 202 974 1999

PARIS

12, rue de Tilsitt
75008 Paris, France
T:+33140746800
F:+33 140 74 68 88

BRUSSELS

Rue de la Loi 57

1040 Brussels, Belgium
T: +32 2 287 2000

F: +32 2 231 1661

LONDON

City Place House

55 Basinghall Street

London EC2V 5EH, England
T: +44 20 7614 2200

F: +44 20 7600 1698

MOSCOW

Cleary Gottlieb Steen & Hamilton LLC
Paveletskaya Square 2/3

Moscow, Russia 115054

T: +7 495 660 8500

F: +7 495 660 8505

FRANKFURT

Main Tower

Neue Mainzer Strasse 52

60311 Frankfurt am Main, Germany
T: +49 69 97103 0

F: +49 69 97103 199

COLOGNE
Theodor-Heuss-Ring 9
50688 Cologne, Germany
T: +49 221 80040 0

F: +49 221 80040 199

ROME

Piazza di Spagna 15
00187 Rome, ltaly

T: +39 06 69 52 21

F: +39 06 69 20 06 65

MILAN

Via San Paolo 7
20121 Milan, Italy
T:+3902 72 60 81

F: +39 02 86 98 44 40

HONG KONG

Cleary Gottlieb Steen & Hamilton (Hong Kong)
Bank of China Tower, 39" Floor

One Garden Road

Hong Kong

T: +852 2521 4122

F: +852 2845 9026

BEWING

Twin Towers — West (23" Floor)
12 B Jianguomen Wai Da Jie
Chaoyang District

Beijing 100022, China

T: +86 10 5920 1000

F: +86 10 5879 3902

BUENOS AIRES

CGSH International Legal Services, LLP-
Sucursal Argentina

Avda. Quintana 529, 4to piso

1129 Ciudad Autonoma de Buenos Aires
Argentina

T: +54 11 5556 8900

F: +54 11 5556 8999

SAO PAULO

Cleary Gottlieb Steen & Hamilton
Consultores em Direito Estrangeiro
Rua Funchal, 418, 13 Andar

Sao Paulo, SP Brazil 04551-060
T: +55 11 2196 7200

F: +55 11 2196 7299

ABU DHABI

Al Odaid Tower

Office 1105, 11" Floor

Airport Road; PO Box 128161
Abu Dhabi, United Arab Emirates
T:+971 2 414 6628

F: +971 2 414 6600

SEOUL

Cleary Gottlieb Steen & Hamilton LLP
Foreign Legal Consultant Office

19F, Ferrum Tower

19, Eulji-ro 5-gil, Jung-gu

Seoul 100-210, Korea

T: +82 2 6353 8000

F: +82 2 6353 8099

www.clearygottlieb.com



