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PREFACE

Fittingly, this first edition of The Public Competition Enforcement Review coincides with
the fifth anniversary of Regulation 1/2003, which overhauled the procedural rules for
enforcement of the EU competition rules, abolishing the practice of notifying business
agreements to the European Commission, and empowering national competition
authorities and courts to apply EC competition rules in their entirety.

The success of the modernised regime is demonstrated by the vast increase in
enforcement that it has facilitated: over the past five years, more than 1,000 cases have
been pursued on the basis of EC competition rules; while the Commission has adopted
34 decisions imposing fines in cartel cases, and a further 27 decisions enforcing Articles
81 and 82 EC outside the cartel field, the national competition authorities have informed
the Commission of more than 300 further envisaged decisions.

This huge increase in enforcement by the national competition authorities
has allowed the Commission to prioritise its resource allocation and identify industry
sectors for large-scale inquities. Since the entry into force of Regulation 1/2003, the
Commission has undertaken inquiries in the media, gas and electricity, retail banking,
business insurance, and pharmaceutical sectors, collecting a wealth of information that
has subsequently supported its more detailed assessments in individual cases.

As is apparent from the national chapters of this Review, this redistribution
of enforcement jurisdiction between the Commission and the national competition
authorities has been largely successful, with a remarkable consistency of approach and
decision-making — in only three cases has the Commission needed to submit amicus
observations in national proceedings to ensure the coherent application of the EC rules.
At least some of the credit for this consistency must be attributed to the success of the
European Competition Network as a forum for discussion of cases and policy between
national authorities. As the number of competition regimes increases, this model might
usefully be extended to facilitate international coordination and convergence.

I would like to thank all of the contributors for their support and cooperation
in preparing this Review, and the publishing team at Law Business Research for their
tireless encouragement and enthusiasm.

Shaun Goodman

Cleary Gottlieb Steen & Hamilton LLP
London, May 2009

vil



Chapter 1

ARGENTINA

Alfredo O Farrell & Miguel del Pino*

I OVERVIEW

Over the last century, Argentina has lacked a proper antitrust regime. While the Argentine
Congtess passed over those years four laws related to antitrust matters, the first three
were focused solely upon infringing conduct but did not establish a merger control
procedure. This changed with the enactment of Law No. 25,156 (‘the Antitrust Law’) in
1999, and the case law that has been issued over the last 10 years.

The Antitrust Law prohibits certain acts relating to the production and exchange
of goods and services if they restrict, falsify or distort competition, or if they constitute
an abuse of dominant position, and provided that in either case they cause or may cause
harm to the general economic interest.

Such behaviour or conduct is not unlawful as such, notr must it cause actual
damages; it is sufficient that the conduct is likely to, or has the potential to, cause harm
to the general economic interest.

The provisions of the Antitrust Law apply to all individuals and entities which
carry out business activities within Argentina, and those which catry out business
activities abroad to the extent that their acts, activities or agreements may affect the
Argentine market (known as the ‘effects theory’).

There is also a merger control proceeding set out by the Antitrust Law by means
of which the companies that meet certain requirements (jurisdictional thresholds) must
seek the approval of the economic concentration.

The Antitrust Law created the National Tribunal for the Defence of Competition
(‘the Antitrust Tribunal’) within the scope of the Ministry of Economy, which will be
the ultimate antitrust regulator in Argentina. This Antitrust Tribunal will comprise seven
members, with a minimum of two attorneys and two accounting professionals in its staff.

* Alfredo O’Farrell and Miguel del Pino are partners at Marval, O’Farrell & Mairal. The authors
would like to thank Matfas Giaccardi and Santiago del Rio for their assistance in preparing this

chapter.
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However, 10 years later, the Antitrust Tribunal has not been created. After several
diverging precedents, the Argentine Supreme Court ultimately set out a double tier
regulator structure in two cases, leaving no room for doubt regarding the enforcement
agencies that will analyse antitrust cases until the Antitrust Tribunal is created.! This
double tier regulator structure follows the prior Antitrust Law.

Under this new interpretation, the regulator that had been created by the
former antitrust regulations, that is, the National Commission for the Defence of
Competition performs a technical review of the mergers and investigations and issues
a recommendation to the Secretary of Domestic Trade of the Ministry of Economy,
which is the body that ultimately decides upon antitrust matters. For the purposes of
this chapter, this double tier regulator structure will be referred to as the Antitrust
Commission.

i Prioritisation and resource allocation of enforcement authorities

In order to perform its purpose, the Antitrust Law provides the Antitrust Commission
with several enforcement powers, such as the possibility of summoning witnesses for
hearings, examinations of books and documents, the issuance of requests for information
to other regulators, the initiation of investigations ex professo and the execution of dawn
raids with a court order.”

The Antitrust Commission is also empowered to reach agreements regarding
mergers so as to set out a certain conduct or divestments to be performed by the involved
parties, or to mitigate the fine in certain antitrust infringement cases.

In the later years, the lack of resources and efficient manpower has considerably
diminished the output of the Antitrust Commission. These budget restraints have forced
the Antitrust Commission to reduce its staff, with a subsequent drop in the output of its
work. This has resulted in the creation of certain ‘stop-the-clock’ interpretations by the
Antitrust Commission so as to delay the issuance of its resolutions.

i Enforcement agenda

One of the first steps that must be taken is the long-delayed creation of the Antitrust
Tribunal. Ten years have passed and the proper regulator set out by the Antitrust Law
has not even been created. While the Supreme Court has provided a solution to the
matter of jurisdiction, it must be noted that it is an interim solution, until the Antitrust
Tribunal is appointed.

In order to counteract the current lack of staff and funds that the Antitrust
Commission is experiencing, a fee for mergers could be implemented in order to provide
the regulator with its own income source, which could be well spent on the hiring of
more professionals.

Regarding the Antitrust Commission’s investigations, the enforcement of a
leniency programme could help in the analysis of antitrust infringement cases. Under

1 Sentences issued by the Supreme Court, in re Credit Suisse First Boston Private Equity Argentina 11
and Recreativos Franco s/ apel. resol. CNDC.
2 Section 24 of the Antitrust Law.
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the current Antitrust Law, there would be no benefit for a member of a cartel to come
forward and denounce that activity, other than to stop the accrual of the fine.

Should there be a leniency programme by means of which these informants were
rewarded with a reduction of their fine or their acquittal, the Antitrust Commission
would be able to gather information from inside sources, instead of using dubious
evidence, as has happened in other cases.?

II CARTELS

i Stgnificant cases

Cartel cases in Argentina have generally involved the following conduct: (1) the fixing
of prices or production quotas; (2) the distribution of market shares; (3) the agreement
between different bidding parties in public bids or (4) the transfer of competitive
sensitive information with the sole purpose of restricting competition.

According to the Antitrust Law, in the event that an infringement is proved, the
cessation of the infringing conduct will be ordered and a fine could be imposed on the
perpetrators, which can range from AR$10,000 to AR$150 million.

The value of the fine is calculated taking into account the loss incurred by the
affected parties, the benefit that was obtained by the cartel members and the value of
the assets involved by the members of the cartel. The fine can be doubled in the event
of a repeat offence.

Cement case’

The most renowned case regarding cartels in Argentina is the Cement case, in which
six major cement producing companies were accused of staging a nationwide market
allocation framework for almost 20 years. The Antitrust Commission’s investigation
began in 1999, when a disgruntled employee supposedly revealed to a newspaper that
the cement companies were exchanging information and dividing their market shares in
agreement. While the source of the article was never revealed, it was used as a starting
point for the Antitrust Commission’s investigation.

According to the findings of the Antitrust Commission, the alleged exchange of
confidential detailed market information was performed via the Association of Portland
Cement Manufacturers (APCM’). After a raid on the APCM premises, the Antitrust
Commission found records of real time software that was used in order to exchange
current commercial records of the cement companies.

This finding as well as the evidence of meetings between representatives of four
of the companies in hotels led the Antitrust Commission to state the existence of a cartel
which exchanged confidential and market sensitive information, as well as engaging in
price fixing in certain areas.

3 Such as the Cement case. Please refer to Section I1.1 for further information on this case.
4 Decision No. 513, issued by the Antitrust Commission on 25 July 2005. Available at

www.mecon.gov.ar/cndc.
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The fine was imposed on 25 July 2005 by the Antitrust Commission and the Secretary
of Domestic Trade for a total amount of AR$309,729,289 and was confirmed by an appellate
court on 26 August 2008. Four cement companies and the APCM were fined.

These proceedings are currently under review by the Supreme Court.

Liguid Oxcygen case’

This investigation was initiated in 2001 by the Antitrust Commission due to certain
complaints that hospitals had filed, in which they stated that they were unable to acquite
liquid oxygen for medical purposes from other suppliers than those that they had already
contracted with via public biddings. The remaining competitors in the market would
always submit worse offers than the company that the hospitals had hired.

After performing several raids on the liquid oxygen companies and obtaining
documentary evidence, the Antitrust Commission unveiled an alleged cartel that had
been cootdinating bidding prices in public biddings for liquid oxygen.®

The four members of this alleged cartel had, allegedly, actively arranged between
themselves the amounts and conditions of their offers in each bidding, so as to determine
who would be the supplier for each public hospital. This was considered to be a division
of the market among competitors, which had lasted for five years.”

On 8 July 2005, the companies that were involved in the cartel were fined a total
of AR$70.3 million.

This case is currently under review by the Court of Appeals.

Sand Producers casé

The Sand Producers case was one of the first cartel investigations sanctioned in Argentina,
back in 1986. A sand producer filed an accusation against some of its competitors
claiming the existence of a cartel in the sand market in Buenos Aires. According to the
accusation, it consisted of a scheme among sand producers in the Buenos Aires area that
had the backing of naval sand transport unions.

The cartel imposed production quotas that were agreed by the sand producers
and the above mentioned unions. If one of the competitors in that market decided not
be a part of the cartel, the transport unions would block their transportation.

The Antitrust Commission was able to prove that there had been an increase
in prices during the period of operation of the cartel and considered that this was
sufficient to prove harm to the general economic interest. The sand producers and the
transport unions were both fined.

5 Decision No. 510, issued by the Antitrust Commission on 8 July 2005. Available at
www.mecon.gov.at/cndc.

6 Section 2, Subsection d) of the Antitrust Law specifically prohibits the coordination or
agreements between competitors in public biddings.

7 Section 2, Subsection ¢) of the Antitrust Law sets out that the division of zones, markets,
clients and suppliers constitutes an infringement of the law.

8 Secretary of Domestic Trade Resolution No. 442, 27 October 1986.

4
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YPF San Nicolis casé

The YPF San Nicolis case was initiated by a claim filed before the Antitrust Commission
by means of which a gas distributor, Baro Gas, stated that YPF Gas refused to continue
the provision of liquid gas (‘GLP’). It explained that after the acquisition of YPF Gas
by Repsol YPE, Mr Cosentino was appointed by YPF Gas as its exclusive distributor in
the city of San Nicolas. Mr Cosentino was a competitor of Baro Gas.

The other producer of liquid gas that performed sales in the city of San Nicolas
was Total Gaz Argentina SA (“Total’). The distributor of Total within the city of San
Nicolas was Riva Gas SRL (‘Riva’).

Baro Gas further claimed that YPF Gas offered to sell liquid gas through Mr
Cosentino and not directly as it used to do. Baro Gas stated that it did not accept to buy
from Mr Cosentino and that YPF Gas, by exercising its dominant position, prevented
Baro Gas from buying liquid gas from other companies (e.g. Total).

However, the Antitrust Commission concluded that Baro Gas had access to the
liquid gas market in the city of San Nicolds. It stated that the alleged cartel was not
evidenced since there were convincing elements to state that the claimant was able to
buy liquid gas after it was removed by YPF Gas as its distributor. The cartel accusation
was dismissed.

Shell Totalgaz; case'

In the Shell Totalgaz case, the Antitrust Commission stated that a ‘hard cartel’ was harmful
to the general economic interest without the necessity of proving any harm. It applied a
‘per se rule’, while the Antitrust Law provides for a ‘rule of reason’.

These proceedings originated from a claim filed by a distributor of liquid gas who
stated that after switching suppliers, the new supplier refused to sell to him due to an
agreement with its competitor in order to divide the clients in the city of Posadas.

Although the Antitrust Law specifically states that antitrust conduct is not illegal
per se, as the harm to the general economic interest must be evidenced; in this case the
Antitrust Commission did not apply a rule or reason and interpreted that the conduct
was prejudicial to competition. A fine of AR$250,000 each was imposed on Shell Gas
SA and Totalgaz Argentina SA.

The Federal Court of Appeals for the City of Posadas revoked the decision for
the reasons detailed in the following subsection.

i Trends, developments and strategies

In the Shell Totalgaz, case, the Federal Court of Appeals for the city of Posadas (‘the
Court of Appeals’)!" decided that the procedure for deciding the sanction had not been
duly performed and further detailed that the Antitrust Commission did not follow a real
competitive analysis in order to evaluate whether illegal conduct had been committed. It

9 Decision No. 603, issued by the Antitrust Commission on 21 October 2008..

10 Decision No. 529, issued by the Antitrust Commission on 2 October 2006.

11 Sentence issued by the Federal Court of Appeals of Posadas in docket She// Gas S A, Totalgaz,
Argentina S A. s/ recurso de Apelacion, 30 May 2008.
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first stated that the Antitrust Commission did not detail the relevant market in which the
participants offered their products and therefore it failed to analyse the real competitive
effect of the conduct. Additionally, it pointed out that the evidence gathered by the
Antitrust Commission was not sufficient to decide the imposition of a sanction.

The lack of general analysis of the testimonies, according to the Court of Appeals,
showed that there was not enough evidence to demonstrate the existence of a collusive
agreement that may have harmed competition.

Based on the misuse of the evidence by the Antitrust Commission, the Court
of Appeals decided that it was not necessary to review the possible and potential harm
to the general economic interest. It decided to overrule the decision of the Antitrust
Commission.

This case created a challenge for the Antitrust Commission in analysing
information correctly. The Antitrust Commission’s staff has to improve the way in
which the procedural rules of the criminal procedure code are applied.

Additionally, there is currently no leniency programme in Argentina. Section
36 of the Antitrust Law sets out that until the issuance of the final resolution in an
antitrust infringement case, the alleged perpetrator can reach an agreement in order to
immediately cease or modify its infringing conduct. While this is not a specific leniency
provision, it could serve as grounds for a lessening of the fine.

However, this is only a midway solution. The only benefit that an infringing party
could obtain would be to stop the accrual of the fine. However, this would not have
retroactive effects, meaning the party which comes forward would inevitably have to
pay a fine.

This impossibility of avoiding the payment of the fine for the informant is an
important deterrent that is seriously reducing the Antitrust Commission’s chances of
obtaining inside information on this type of conduct.

The Antitrust Law sets out a five-yeat statute of limitations term for the initiation
of the procedures regarding antitrust infringement cases.

7 Outlook

The lack of a leniency programme is seriously undermining the Antitrust Commission’s
ability to discover and punish cartel activities. There is no incentive for any of the involved
parties to come forward and denounce the other perpetrators, since there would be no
reduction in the setting of the fine.

A leniency programme could grant infringing companies the possibility of
supplying information to the Antitrust Commission with the outcome of better results
in its investigations, since it would not only have at its disposal the resources already set
out by the Antitrust Law (such as witness testimonies or dawn raids), but also insider
information from co-conspirators.

A leniency programme could also grant certain companies a way out of cartels
into which they are drawn, not because of financial reasons, but for survival itself, since
there are situations in which the companies with the greater market share force their
smaller competitors into these kind of activities.

Another issue to take into account is that following the enactment of the Antitrust
Law, the competence of the Court of Appeals of the City of Buenos Aires to resolve



Argentina

antitrust matters was not clear as the Executive Power originally rejected the competence
of the Commercial Courts and granted competence to the Federal Courts. Decree-law
No. 89/01 grants competence to the Federal Court of Appeals on Civil and Commercial
Matters for cases that take place in the city of Buenos Aires.

Currently, there is uncertainty as to who is the competent Court of Appeals to
resolve decisions of the Antitrust Commission and the Secretary of Domestic Trade.
The competence has been accepted by both the National Court of Appeals on Criminal
Economic Matters (‘the Criminal Court’) and two of the three Divisions of the Federal
Court of Appeals on Civil and Commercial Matters (‘the Federal Court’), as one Division
has ruled against its competence.

Finally, the outcome of the Liguid Oxygen and Cement cases, which are being
reviewed by the Supreme Court and the Federal Court of Appeals on Civil and
Commercial Matters, could provide a greater degree of definition regarding the setting
of fees in cartel cases.

III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

Section 4 of the Antitrust Law sets forth that a person has a dominant position when: it
is the only buyer or supplier of a given product within the market; when, without being
the only supplier or buyer, it lacks of substantial competition; or it is able to determine
the economic feasibility of competitors because of a certain vertical or horizontal degree
of integration.

Section 5 establishes three relevant factors to determine the existence of a
dominant position: the degree of substitution for a product or service; the existence
of regulatory barriers; and the extent to which a company can unilaterally set prices or
restrict output.

The Antitrust Commission also considers the market share to be an important
factor in determining whether there is dominant position or not.

Section 1 of the Antitrust Law prohibits the abuse of a dominant position.
Section 2, on the other hand describes some vertical and exclusionary practices that
could violate Section 1, but that are not unlawtul per se; they must have the likelihood to
cause harm to the general economic interest.

Since the beginning of the 1980s, antitrust authorities have been investigating
different types of abuse of dominant position. Additionally, in the view of antitrust
authorities, the dominant position may be abused by engaging in anti-competitive
conduct such as predatory pricing, fixing retail prices, tied-in sales, blocking access to
essential facilities and discriminatory pricing. However, no significant sanctions were
imposed until 1995 when a local petroleum company received a significant sanction for
abuse of its dominant position by discriminating prices in the liquid gas market.

Please find below an explanation of the different cases that have been reviewed
in the past.
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i Significant cases

YPF case?

The investigation was initiated due to increases in the price of liquid petroleum gas
(‘LPG’), an essential source of energy for many residences in Argentina. The relevant
market was determined to be the bulk supply of LPG. The Antitrust Commission
determined that Yacimientos Petroliferos Fiscales ("YPF’), a local petroleum company,
had a dominant position in all phases of LPG production and supply. It also found that
market entry barriers were high and that imports were not a constraint on domestic
producers.

The conduct assessed by the Antitrust Commission was YPF’s practice of
exporting a high amount of LPG at prices that were lower than in Argentina. Further,
YPF’s export contracts prohibited the re-importing of LPG to Argentina. The Antitrust
Commission concluded that this conduct was harmful to the general economic interest
and ordered YPF to cease its price discrimination between the domestic and export
markets and to eliminate the prohibition of re-importing LPG. Additionally, it imposed
YPF a fine of AR$109,644,000. The decision was upheld by the Supreme Court of

Argentina.?

Monsanto case™
The National Court of Appeals for Civil and Commercial Federal Matters (‘the Court
of Appeals’) revoked a decision by the Antitrust Commission that decided to investigate
Monsanto Technology LL.C and Monsanto Argentina SAIC (‘Monsanto’) for the potential
infringement of the Antitrust Law in Argentina due to the enforcement by Monsanto
of certain patent rights outside Argentina. According to the Antitrust Commission,
Monsanto abused its dominant position in the market of soya beans as it owned, outside
Argentina, the ‘Round Up Ready’ patent. On 30 September 2008, the Court of Appeals
accepted that Monsanto had a constitutional right to petition before judicial authorities
and that said action could not be considered as anti-competitive conduct in Argentina.
The Court of Appeals decided that there were no elements that would evidence
that Monsanto’s legal actions had been baseless. The Court of Appeals expressly
mentioned the ‘Noerr-Pennington’ doctrine developed in the United States®. Further,
the Court of Appeals stated that there was no evidence that Monsanto had abused its
right to petition before foreign judicial authorites.'®

12 Decision No. 314, issued by the Antitrust Commission, 19 March 1999.

13 Fallos 325:1702.

14 Sentence issued by Chamber III of the National Court of Appeals for Civil and Commercial
Federal Matters on 30 September 2008, in re Monsanto Company s/ Apel. Resol. Comisién Nac.
de Defensa de la Competencia. Acumulada: case No. 638/08, Monsanto Argentina SAIC s/ Apel.
Resol. Comisién Nacional de Defensa de la Competencia, case No. 13.676/07. Published in elDial -

AA4D7A.
15 Noerr v. Eastern Railroads, 365 US 127 and Pennington v. United Mine Workers, 381 US 657.
16 This case is still under the analysis of the Supreme Court. The Antitrust Commission requested

the review of the decision from the Court of Appeals.
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Movicom Bellsonth case'”

The plaintiff was a company that offered mobile phone services. The defendant
provided basic telephone services and had a licence for offering mobile phone services
and telecommunications services in certain areas of Argentina.

The plaintiff argued that the defendant had launched a programme that infringed
the Antitrust Regulations which consisted of a 50 per cent discount for certain phone
calls, only when the clients owned or were willing to acquire a fix line provided by the
defendant; wete subscribed or were willing to subscribe to the long distance call services
provided by the defendant; and owned or were willing to acquire two mobile phone lines
of a company controlled by the defendant.

The Antitrust Commission considered that the case involved a practice known
as ‘package of products’. It dismissed the claim as it considered that the practice did
not show any predatory pricing practice from the plaintiff, although it held a dominant
position in the market.

Impsat case’®

In this case the Antitrust Commission investigated conduct that involved allegations of
predatory pricing. The plaintiff was a provider of data transmission services and alleged
that one of the incumbent’s land line services was pricing its competitive services below
cost. The main issue that was assessed in this case was the calculation of the relevant
cost. The Antitrust Commission had to decide if the cost of operating the incumbent’s
land line network should be attributed to the cost of the data transmission service. The
Antitrust Commission took a conservative view and excluded those network costs from
the calculation of the relevant cost. It concluded that the incumbent’s prices were not
predatory and dismissed the case.

i Trends, developments and strategies

Although the Antitrust Commission has dealt with a lot of dominance cases in the
past, very few resulted in sanctions. As the Antitrust Law allows private parties to file
complaints before the Antitrust Commission, the agency is obliged to consider them.
Most of the claims filed before the Antitrust Commission alleging abuse of dominance
did not evidence a potential harm to the general economic interest as provided in
Section 1 of the Antitrust Law and, therefore, were not considered as infringement of
the antitrust regime."

From a practical point of view, it is advisable to terminate any practice that abuses
a dominant position immediately after comes to light. One of the elements that the

17 Decision No. 470, issued by the Antitrust Commission on 27 October 2004.

18 Decision No. 442, issued by the Antitrust Commission on 20 February 2004.

19 Several cases have set a precedent in this regard before the Antitrust Commission, e.g., L.z Casa
del Grdfico S R..L. ¢. Rich Klinger (20 February 1986), HE Reynal ¢. Cerveceria y Malteria Quilnres SA
(12 June 1987), Diario Los Andes Hermanos Calle SA ¢. Prensa del Oeste SA (12 July 1988), Tejeduria
del Chubut SA ¢. Sniafa SA (4 May 1999), SADIT ¢. Massalin Particulares SA y otra (4 December
2000), Odima SA ¢. Repso! YPF (4 January 2001).
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Antitrust Commission takes into account for the accrual of the fine is the ‘illlegal’ profits
obtained, therefore the sooner this conduct is terminated the lower the fine.

In case an infringement proceeding has already been initiated, Section 36 of the
Antitrust Law could provide the company with a bit of leverage by means of which it
can negotiate with the Antitrust Commission the termination of the conduct.

The Antitrust Law sets out a five-year statute of limitations on these kinds of
conduct.

7 Outlook

The Antitrust Commission should increase efficiency in conducting investigations and
it must consider implementing fast-track procedures regarding complaints that clearly
do not imply an abuse of dominant position in violation of the Antitrust Law. This will
benefit private parties by giving them legal certainty when they face an infringement
proceeding.

The Antitrust Commission has been contradictory in analysing cases that imply
or do not imply abuse of a dominant position and has often used the concept of market
power to sanction conduct that also meant an abuse of dominant position. In the
near future it should have to clarify its decisions and the differences between the two
concepts.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

Before the enactment of the Antitrust Law in 1999, interaction between the Antitrust
Commission and the sectorial regulators was scarce. That changed with the enactment
of the Antitrust Law since the law expressly made all sectors subject to its rules.

Section 16 of the Antitrust Law is a specific rule that applies to mergers in
regulated sectors. Said rule states that the Antitrust Commission must require from the
relevant regulator an opinion on the transaction concerning its impact on competition
ot its compliance with the applicable regulatory framework.

Further, according to Section 24 of the Antitrust Law, the Antitrust Commission
is empowered to: conduct market investigations; promote the study of competition;
provide an opinion on competition in respect to laws and regulations; and issue general
or specific recommendations.

Over recent years, the Antitrust Commission has focused on several markets,
initiating preliminary investigations and ordering injunctions in those cases in which it
has considered that there could be a distortion in competition.

i Significant cases

The Antitrust Commission has conducted several market investigations and has also
issued some pro-competitive recommendations. However, it is important to highlight
that many market investigations started more than 10 years ago and have not yet been

finalised.
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Telecom and Telefonica preliminary diligence

The most recent preliminary diligence was initiated over the highly publicised acquisition
of a participation over the controlling shareholder of the Telecom Italia by the Telefonica
Group. Both groups are the main telecommunication operators in Argentina, with a
significant market share, since for many years they were the only competing operators
in Argentina.

The Antitrust Commission opened an investigation in 2007 and appointed official
representatives of the body in the companies under analysis in order to determine if the
transaction resulted in an economic concentration.

After a series of reports from these official representatives and the analysis of the
Board of Directors of Olimpia (controller of Telecom Italia), the Antitrust Commission
considered that the transaction was an economic concentration that should have been
notified pursuant the settings of the Antitrust Law. The Antitrust Commission based
this decision on a new interpretation of control, based on the potential knowledge of a
competitor of its rival’s activities. This resolution is currently under appeal.

The timing of the resolution was almost simultaneous to the issuance of an
injunction against Telecom Italia ordering that company not to exercise certain calls
that would have increased its shareholdings in the local Telecom subsidiary (the other
significant shareholder is a local Argentine group).”

Distribution of TV programmes market investigation®

In February 2007, the Antitrust Commission issued its report on the market of
distribution of TV programmes, which focused on the vertical integration between the
suppliers of content suppliers and television system operators. The provision of football
related content was considered a key issue of the investigation, due to the audience that
is lured by that sport and was therefore considered as a market on its own.

The Antitrust Commission indicated that agreements to lessen competition among
television system operators that operate in the same relevant market are particularly
harmful to competition, since they increase the monopoly power of those operators and
this can lead to an increase in the price that they charge their users or to a reduction in
the variety of their content.

The Antitrust Commission mentioned that vertical agreements between television
content suppliers and television system operators are in principle harmless from a
competition point of view but, however, it explained that their potential anti-competitive
effects appear in those situations in which there is a restriction to competition in one
of the industry segments. The Antitrust Commission further expressed that another
potentially anti-competitive effect of vertical agreements between TV content suppliers

20 Resolution on the Preliminary Diligence No. 29, issued by the Antitrust Commission on 9
January 2009.

21 Injunction issued on the Preliminary Diligence No. 29 by the Antitrust Commission on 29
December 2008.

22 Antitrust Commission, ‘Competition Problems in the Distribution of Television Programmes

in Argentina’, February 2007.
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and television system operators appears when those agreements help to extend the
supplier’s market power from the wholesale market to the retail market.

The Antitrust Commission also pointed out some regulatory implications. It
stated that the problems brought about by the existence of natural monopolies in the
provision of television content and services cannot be solved by means of the Antitrust
Law since their solution generally involves the need to regulate prices and provision terms
directly. However, the Antitrust Commission also stressed that certain interventions by
the Antitrust Authority can be useful; for example, the prohibition to discriminate price
among customers, the obligation to give access to essential facilities, the prohibition to
sell certain television content in block, and the prohibition to fix resale prices regarding
certain television content.

7 Meat market investigation

After the initial investigation, it was found that the offer and demand of meat was being
distorted as a result of the behaviour of the intermediaries (consignees). Furthermore,
possible collusive behaviour among consignees was detected, by means of possible
agreements, and the fixing and manipulation of price. One of the specific practices
referred to by the authorities were the so-called ‘ear sales’, ‘particular sales’ or ‘direct
sales’.

The Antitrust Commission issued a preliminary injunction® and ordered Mercado
de Liniers SA, on its role of responsiblity for the administration of the meat market, to
refrain the consignees from performing the so-called ‘ear sales’ or ‘particular sales’ or
‘direct sales’ or any other particular agreement or consented practice in order to sell the
product or coordinate the market’s demand and offer.

i Rounded iron market investigation®

The Antitrust Commission initiated a market investigation due to the increase in the price
of rounded iron. It explained that the factors that determined the iron price increase
were the increase of the inputs, the increase in China’s demand and the high rate of use
regarding industry’s capacity.

It was also identified that Acindar (the main producer) was developing a
distribution network for its products that increased the vertical integration in this market
and would result in vertical restrictions. Considering the high entry barriers and low
number of competitors, the Antitrust Commission stated that the development of said
distribution network could create competition concerns.

The Antitrust Commission decided to initiate separate proceedings in order to
perform a price follow-up in the round iron local market and monitor the reorganisation
process of Acindar’s distribution channels.

23 Preliminary injunction issued by the Antitrust Commission on 17 March 2006 in re Mercado de
Hacienda de Liniers s/ Investigacion de Mercado (C. 1087).
24 Opinion No. 511, issued by the Antitrust Commission on 8 July 2005, in re Production and

distribution of rounded iron for construction (C. 1014).
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) Pro-competitive recommendation retail petrol price

The study was focused on the vertical relationships between the refiners and retailers.
The majority of the petrol retailers were independent but were parties to long term
supply agreements (more than 11 years in most cases). This fact, actually, effectively
integrated the retailers with their supplier.

The Antitrust Commission found that this integration comprised a barrier to
entry. Its recommendation was to limit the duration of new supply agreements to five
years. Further, it also recommended limiting the producers to owning only 40 per cent
of their retail network.

v Pro-competitive recommendation compressed natural gas

The recommendation involved the sale of compressed natural gas (CNG’) for cars; the
use of CNG for cars is common in Argentina.

In its report to the gas regulator, the Antitrust Commission indicated that YPF
and Petrobras operated a significant number of retail stores for CNG and controlled 40
per cent of natural gas production in Argentina and an equal percentage of retail sales.

The Antitrust Commission indicated that these vertically integrated companies
could be engaged in various anti-competitive practices: discrimination in prices or
service against non-integrated retailers; refusal to supply independent retailers; and the
imposition of minimum resale prices, limiting intra-brand competition.

vi Interaction with regulators and intervened markets

The Antitrust Law sets out that in merger control cases in which there are companies that
perform activities that are regulated by a governmental body, the Antitrust Commission
must request the opinion of that regulator prior to the issuance of its own resolution
on the merger.”

On9 February 2007, the Antitrust Commission rejected® the proposal of Petrobras
Energia SA (‘Petrobras’) to divest its participation in Transener SA (“Transener’) to EP
Primrose Spain SL (‘EP’). Transener is a utility company devoted to energy transmission
across Argentina.

The Antitrust Commission requested ENRE’s opinion and the regulator pointed
out that: the participation in Transener of an investment fund with the 50 per cent of
the capital stock required that the remaining 50 per cent of the capital stock must be held
by a shareholder with certain technical and operative characteristics that were not met by
EP; and that at least part of the shareholders of Transener must have certain know-how
and expetience in the activity and must also have the prospect of staying in the business
for terms compatible with the maturing periods of the public services involved.

The Antitrust Commission stated that although the opinions of the regulatory
agencies are not binding, the opinion of the regulatory agency prevailed as the transaction

25 Section 16 of the Antitrust Law.
26 Decision No. 588 issued by the Antitrust Commission on 9 February 2007.
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involved a public service. The Antitrust Commission’s decision was upheld by the Court
of Appeals.”’

In another important case, the Antitrust Commission rejected the claim from
the Confederation of Rural Associations from Buenos Aires and La Plata (CARBAP)
against wheat exporters. CARBAP accused the main seed export companies of fixing
the buying price of wheat.

According to the Antitrust Commission, the government is heavily involved in
the wheat market due to the economic crisis that Argentina experienced during 2001.
The federal government intervened through several rules and regulations that restricted
the commercialisation of wheat and aimed to prevent an increase of the price of flour
in the Argentine market. “The intervention in the wheat chain of value by the federal
government was framed within the price stability policies performed by the federal
government’, the Antitrust Commission pointed out.

The Antitrust Commission claimed that it cannot sanction anti-competitive
practices that are generated as a consequence of federal government regulations that
have the specific target of protecting the general economic interest.

vii Trends, developments and strategies

The trend of the Antitrust Commission in infringement cases in regulated industries
is not to investigate so vigorously. Although parties that perform activities in regulated
sectors must comply with both the regulatory and antitrust rules, it seems that the
Antitrust Commission is not attracted to act in regulated markets.

Itis important to note that the Antitrust Law provides the Antitrust Commission
with complete jurisdiction in regulated sectors. This is an advantage that the Antitrust
Commission has and it should be used to fulfil its duties.

viii Outlook

The Antitrust Commission should consider to deeply investigate infringement cases in
regulated sectors, using all the tools provided by the Antitrust Law.

The mechanism of communication and interaction with regulatory agencies
should be further developed and strengthened. Although communication seems to be
working in mergers, there is relatively little interaction in infringement cases.

Finally, regulated sectors could be a successful source of important dominance
cases and cartel cases.

27 Sentence issued by Chamber III of the National Court of Appeals for Civil and Commercial
Federal Matters on 21 June 2007, in re Petrobras Energia S.A. y otro s/ apel. resol. Comisién Nac.
Defensa de la Compet., case No. 2.341/07.
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A% CONCLUSIONS

i Pending cases and legislation

As mentioned before, case law regarding antitrust issues in Argentina is very recent and
several matters are still to be analysed by the courts.

The resolution of the Cement case and the Liguid Oxygen case will provide a
guideline for the setting of fines in cartel cases, as well as the manner in which the
investigations will have to be performed. However, the Antitrust Commission must
improve the application of procedural rules.

The resolution of the Monsanto case will also be useful in order to determine the
limits of government investigations and accusations. Should the Supreme Court uphold
the Court of Appeals’ ruling, this would be a landmark case regarding the right to
petition under the ‘Noert-Perrington’ doctrine and the impossibility of the government
to use the antitrust regulator as a political wedge.

Leniency rules are the key element that Argentine legislation lacks. There are
rumours that during 2009 the Antitrust Commission will work on a draft proposal of
leniency procedures that will be sent to congress.

i Analysis

The lack of proper resource allocation to the Antitrust Commission has led to a practical
downgrade in its functions. A significant decrease of resolutions can be appreciated over
the last few years, which has seriously undermined the Antitrust Commission’s ability to
analyse proceedings within the terms set out in the Antitrust Law.

While this situation might be temporary, it has led to a series of ‘stop the clock’
interpretations of the Antitrust Law which could be potentially harmful to the analysis
of cases and mergers, since it would provide a limitless period of time for the regulator
to issue its resolution.

This ‘stop the clock’ practice has started to be challenged by the parties and
said challenges were upheld by courts in different occasions, none of which is the final
judgment due to appeals.”

If this is the way of things to come, it could lead to the changeover of a once
highly regarded technical body into a bureaucratic governmental office. Proper funding
and adequate staff would steer the Antitrust Commission away from that course.

28 Sentence issued by Chamber A of the National Court of Appeals on Criminal Economic
Matters on 18 Februaty 2009 in re Monsanto Arg. SAIC y otro s/ infraccion Art. 50 Ley 25.156 (Ine.
Cone. 649) case No. 58,737; sentence issued by Chamber I of the National Court of Appeals
for Civil and Commercial Federal Matters on 23 December 2008 in re JP Morgan Overseas Capital
Corporation y otros s/ Apel. Resol. Comision Nac. Defensa de la Competencia, case No. 6,279/08.
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Chapter 2

AUSTRIA

Frang, Urlesberger and Anastasios Xeniadis'

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

The authorities responsible for competition law enforcement in Austria are the Federal
Competition Authority (‘FCA), the Federal Cartel Prosecutor (‘FCP’, jointly referred to
with the FCA as ‘the Official Parties’) and the Cartel Court. In antitrust proceedings,
the Official Parties have no decision-making power. They can only bring antitrust cases
before the Cartel Court (as can individuals and other statutory parties). The Cartel
Court is the sole body that can impose fines, although not on its own initiative, i.c., an
application by at least one of Official Parties is necessary and the fine may not be higher
than requested. Decisions by the Cartel Court may be appealed before the Supreme
Cartel Court.

Undertakings may also bring cases before the Cartel Court, if they can demonstrate
an economic or legal interest in the outcome of the proceedings. In addition, certain
public authorities (i.e., the Federal Chamber of Commerce, Regulators, the Federal
Chamber of Labour as well as the Presidency of the Austrian Chamber of Agriculture)
may initiate antitrust proceedings. As noted, only the Official Parties may apply for fines.
Undertakings harmed by the behaviour as well as the authorities mentioned above may
only apply to the court to order an (allegedly) illicit behaviour to be terminated or, if
already terminated, to declare that a behaviour in the past infringed the cartel prohibition
or constituted an abuse of market dominance. Unlike in the US, for example, there are
no discovery rules in Austria that enable a private claimant to force a defendant to
disclose, ecither orally or in writing, information he deems necessary in the pursuit of
his case. Accordingly, pursuant to the Competition Act, only the FCA and FCP have
the authority to demand the production of specific documents and information and the
power to perform house searches.

* Franz Utrlesberger is a partner and Anastasios Xeniadis is an associate of Schoenherr in

Austria.
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Currently, the FCA’s headcount is 27. This comprises 17 case handlers, of which
five are economists. The FCA has stated several times that its resources are limited and
that more staff is urgently needed if the authority is to achieve its goals. At the moment,
each case handler is responsible for all practise areas of competition law (cartels, abuses
of dominance and mergers), though the cases are usually allocated to the individual case
handler based on his or her industry specialisation. Thus the FCA lacks the specialisation
that characterises, for example, the European Commission. It has to be seen if and when
more personnel will be allocated to the FCA.

i Enforcement agenda

The enforcement agenda of the Official Parties is to a certain extent swayed by public
opinion and political pressure. The FCA, in particular, has been very active in the wider
energy sector and identified several competition concerns with regard to the pricing
policies of major mineral oil companies where a sector inquiry is still ongoing. In its
latest annual report (published in February 2009), the FCA concluded that the pricing
behaviour of oil companies in Austria raises several questions and requires further
examination. Judging from recent press releases and its past focus, it is apparent that
the FCA wants to concentrate its attention on anti-competitive behaviour in which end-
consumers are harmed. In this respect, the FCA’s resource allocation in its ongoing
investigation into the gasoline retail market and the sector inquiry on buyer power of
supermarkets is indicative of its determination to use its limited resources to further
consumer welfare, in particular of end-consumers (in the course of the investigation
into the gasoline retail sector, the FCA built up an extensive data base covering some
1,700 gasoline stations). A number of other high-profile cases of the FCA (e.g., elevator
cartel case, driving school cartel, etc.) undetlines this determination — a sea change with
regard to this focus is not to be expected in the foreseeable future.

II CARTELS

i Preliminary remarks

The main sources of Austrian competition law are the Cartel Act 2005 (‘the Cartel Act’)
and the Austrian Competition Act (‘the Competition Act’). Competition law provisions
are also set out in the Neighbourhood Supply Act (see also Section 111 (i), 7fra). Though
the Cartel Act itself does not contain any criminal law provisions, Section 168b of the
Austrian Criminal Code qualifies bid-rigging as a criminal offence.

The cartel prohibition (Sections 1 and 2 Cartel Act) virtually copies Article 81(1)
EC Treaty, prohibiting all agreements between undertakings, decisions of associations
of undertakings and concerted practices that have as their object or effect the restriction
of competition unless they create countervailing efficiencies. However, unlike EC law,
no block exemption regulations have been adopted yet under the Cartel Act, though
the Act provides for such block exemption regulations to be adopted. Currently, the
Austrian authorities apply the respective EC regulations by analogy.

Nevertheless, there are a few differences from EC rules. For instance, the Cartel
Act is more stringent when stipulating that recommendations for the observance of
specific prices, price limits, calculation guidelines or discounts, with the object or effect
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of a restriction of competition are deemed anti-competitive agreements. On the other
hand, in contrast with the de minimis notice of the European Commission, the Austrian
de minimis provision applies irrespective of whether or not ‘hard-core’ restrictions ate
at stake. Agreements — be they horizontal or vertical — are generally exempted if the
combined market share of the undertakings involved does not exceed 5 per cent on
the national market and, where applicable, does not exceed 25 per cent on the relevant
regional or local market.

The Austrian leniency programme includes some peculiatities. Its scarce statutory
rules are set forth in the Competition Act and are completed by a handbook published
on the FCAs homepage. Though the programme follows its EC counterpart closely,
it deviates from the EC leniency notice insofar as (1) vertical agreements may also be
subject to a leniency application and (2) no marker system (whereby an undertaking can
mark its ‘ranking’ in the race for leniency for a distinct period of time before submitting a
formal leniency application) is in place in Austria. In addition, in contrast to the EC level,
neither the Austrian competition law nor the FCA has introduced a formal settlement
procedure for cartel cases. However, there is a possibility under certain circumstances to
enter into talks with the FCA and settle cartel proceedings by accepting commitments.

7 Significant cases

Elevators

In November 2008 the Supreme Court confirmed a decision by the Cartel Court on the
imposition of a total fine of €75.4 million on four elevator and escalator manufacturers
for rigging bids and fixing prices.

The FCA’s investigations, which were an aftermath to the investigations by the
European Commission into a cartel of elevator and escalator manufacturers at European
level, where the Austrian market was left out, were initiated upon information provided
by a leniency applicant (in late 2006). The cartel related to the allocation of projects and
involved the exchange of other confidential market information. The cartel agreements
concerned essential parts of the undertakings’ business activities: new equipment
installations, service and modernisation of elevators and escalators.

The elevator cartel case is undoubtedly the most prominent FCA case and the
first one that led to double digit, million-euro fines. The case was also the first successful
leniency application in Austria. Additional information was provided by Otis, a second
cartel member, who as the second leniency applicant received a fine reduction of 55 per
cent. More importantly, the Supreme Court recently confirmed the legal conformity of the
application of the leniency regime by the FCA and the Cartel Court in this landmark case.

Industrial chemicals

It did not take long until the second major leniency case was brought before the Cartel
Court. It concerned a cartel in the chemicals wholesale sector. The FCA applied for a
fine to the Cartel Court after an investigation, which had started in 2007 and had been
triggered by a leniency application of one of the two major Austrian wholesalers who
had taken part in the cartel. Based on the information provided by the leniency applicant
and the results of the FCA’s investigation, the Cartel Court was able to uncover a cartel in
which the members of the cartel agreed on prices and even simulated delivery shortages
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in order to extract higher prices from their customers. However, the FCA reportedly
also applied for a declaratory judgment against the leniency applicant, against which it
had abstained — in accordance with its leniency handbook — from applying for a fine. In
May 2009 the Supreme Court confirmed the cartel fines which had been imposed on the
chemicals wholesalers.

Negotiations with the FCA with regard to Professional Fee Structures

The FCA does not always move for a fine but, if feasible, strives to find consensual
solutions with companies involved in alleged anti-competitive behaviour. In December
2008 the Austrian Chamber of Tax Consultants and Tax Accountants withdrew their
recommendation concerning its fee calculation, thereby avoiding legal proceedings
before the Cartel Court. The recommendations at issue included the calculation of a
base amount and surcharges which could be charged to a client. The FCA took the view
that the recommendation of the chamber to its members constituted an infringement,
of both Eutropean and Austrian competition laws as it had to be qualified as a decision
by an organisation of undertakings which was capable of leading to a restriction of
competition. Concerning this matter the FCA built its line of argument on the relatively
recent strict interpretation of the term decision by the Supreme Court in a similar case
(Honorarverordnung der Baumeister) whete a trade association of builders which had issued
non-binding tariff structures for its members was found in breach of the antitrust
laws, despite the purely voluntary nature of the recommendations and the fact that the
recommendations were hardly followed by the association’s members who would mostly
agree on prices below the recommended tariff structure with their customers.

Driving school — semi-public and private enforcement by the same institution

The driving school cartel case was the first successful enforcement case initiated by the
Arbeiterkammer (‘AK’, a public institution that is entrusted with furthering the interests
of employees) after the AK became convinced that there was parallel behaviour in
the pricing of six driving schools in Graz. The AK filed a lawsuit against the driving
schools before the Cartel Court, which levied a fine of €75,000 on the driving schools.
Thereafter, a number of private claimants transferred their damage claims against the
driving schools to the AK, which commenced a claim for damages against the driving
schools at a civil court. The court endorsed the AK’s position pursuant to which the
damage consisted of the difference of prices (approximately 20 per cent) paid for driving
courses before and after the break-up of the cartel.

i Trends, developments and strategies

One leading antitrust attorney observed that — compared with other jurisdictions
where comparable programmes were introduced — the introduction of the leniency
program did not initiate a wave of applications. Nonetheless, the recent history of cartel
investigations by the FCA is characterised by cases that have been triggered by leniency
applicants. It is fair to say that the Austrian competition authorities would not be as
successful in prosecuting cartels if there were no leniency programme.
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w Outlook

It remains to be seen whether leniency applications will pick up in the near future, which
would also boost public enforcement and prompt more interesting anti-trust cases to be
initiated before the Cartel Court by the FCA. Please see also Section VI (i) #fra on the
unresolved issue of legal privilege in Austria.

IIT  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

7 Preliminary remarks

The Cartel Act mirrors Article 82 EC Treaty in that undertakings are dominant if they
can act on the market largely independently of other market participants. However, the
Austrian Cartel Act contains very broad (refutable) presumptions of market dominance
if certain market share thresholds are met. An undertaking is deemed to be dominant if
(1) its market share exceeds 30 per cent; or (2) its market share exceeds 5 per cent and if
it is exposed to competition of no more than two competitors on the market; or (3) its
market share exceeds 5 per cent and if it is one of the four largest undertakings on the
relevant market, which together account for a market share exceeding 80 per cent. Thus
low market shares may suffice for the market dominance presumption to apply.

In addition to the Cartel Act, the Neighbourhood Supply Act (‘NSA’) imposes an
obligation of orderly market conduct on wholesalers and retailers that applies irrespective
of their market position. Examples of improper behaviour are discriminating customers
or imposing unjustified prices or terms of trade. Unlike the Cartel Act, infringements of
the NSA do not result in the imposition of cattel fines, but may lead to discontinuation
orders against the illegal behaviour. Only recently, the Cartel Court held (in a case
involving Bavarian State Forests) that the notion of ‘wholesaler and retailer’ is not
restricted to grocery retailers (the German title of the law is thus misleading) but to all
‘commercial resellers’.

i Significant cases

Essential Facilities at Vienna Airport

In 2007 the FCA initiated proceedings before the Cartel Court against OMYV, the
Austrian oil and gas incumbent, after Austrian Airlines (AUA) complained that OMYV,
was charging excessive prices for jet fuel. OMV owns the only refinery near Vienna
Airport and jointly controlled FSH, the owner of hydrant installations under the airfield,
enabling OMV to closely monitor supply of jet fuel to other oil undertakings operating
at Vienna Airport. The FCA arrived at the preliminary conclusion that the FSH’s hydrant
pool is (1) an ‘essential facility’ and (2) that the hydrant fees invoiced by FSH were
excessively high so as to qualify as an abuse of a dominant position. In April 2008, the
proceedings were brought to an end when OMV agreed vis-a-vis the Cartel Court to
several commitments aimed at enhancing competition on the market for jet fuel provision
at the Vienna Airport. The commitments referred, in the first place, to the supply by the
OMV refinery Schwechat (opening of the logistics supply chain; and in particulat access
commitments to storages and transportation to VIE) and, secondly, to the underground
fuelling facility at the airport. Furthermore OMV undertook to implement Chinese walls
within OMYV between its logistics and the jet fuel supply divisions. This and a regulatory
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determination of the hydrant fees by the Austrian state, assured the FCA that effective
competition would be restored at the market for jet fuel supply and the proceedings
before the Cartel Court were consequently terminated, though the FCA has reserved its
right to revisit the case if further concerns are raised.

Europay — the interface between public and private competition enforcement

The FCA sought the imposition of substantial fines against Paylife (formerly Europay),
a subsidiary of Austrian banks and a major Austrian provider of payment cards and
payment systems for various infringements of the cartel laws. In particular, a provision
in the payment card contract between Europay and the Austrian banks, according to
which the envisaged acquisition of a stake in one of Europay’s competitors by a bank
required prior approval by Europay, was found to be anti-competitive. In addition, the
interchange fees charged by Europay were deemed to be excessive and thus abusive
of its market position of dominance. Consequently, the Cartel Court imposed a fine
of €5 million on Europay. The appeal by Eutropay to the Supreme Cartel Court was
dismissed, while the appeal lodged by the Federal Cartel Prosecutor lead to the fine
being increased to €7 million. A very interesting point was the Supreme Court’s exact
estimate of the unlawfully gained enrichment of Europay at €41 million for 2003. The
FCA noted that private claimants may use this direct statement of the Supreme Cartel
Court in subsequent lawsuits for damages before civil courts.

Proceedings against Telekom Austria — margin squeeze revisited

In 2007, a telecoms company commenced proceedings against Austria’s former
monopolist in the telecoms sector, Telekom Austria, alleging abuse of dominance
through margin squeeze. A dominant operator’s margin squeeze is usually defined as a
reduction of the margin between prices on the upstream market and the retail market
in order to render a new competitor’s entry difficult or to encourage exit. This can be
done by raising upstream prices, lowering downstream prices, or doing both. Pursuant to
the complaint, the price demanded by Telekom Austria for its services on the upstream
market, did not afford competitors of Telekom Austria on the downstream market
enough margin to compete effectively.

The Cartel Court rejected the arguments of the complainant, finding that a
discontinuance order is not appropriate, because the behaviour had been terminated
prior to its ruling, In addition, the application for a declaratory judgement against the
behaviour was also denied by the Cartel Court which ruled that the applicant had no
legal interest in the outcome of the proceedings. In March 2009, the Supreme Cartel
Court quashed the decision on appeal, deciding that a discontinuance order against
the terminated behaviour was possible since, due to the long-term contracts with end-
consumers, the behaviour still had a palpable effect on competition. Furthermore, the
Supreme Cartel Court held that a declaratory judgement against Telekom Austria is
possible, because the resumption of the terminated behaviour was conceivable. The
court, therefore, referred the case back to the Cartel Court, which has now to assess
whether a margin squeeze indeed occurred. In this context, the Supreme Court affirmed
that the approval of tariffs by a regulatory authority does not necessary mean that the
tariffs do not infringe cartel laws.

21



Austria

In addition, also in March 2009, Telekom Austria was fined €1.5 million for
abusing its significant market power. The claim was filed by the FCA and the verdict
is final, as both parties refrained from appealing. Furthermore, the FCA and Telekom
Austria agreed not to disclose for which infringement of the cartel law the operator
received the fine exactly. The publicly available information suggests that this fine is not
related to the above described proceedings against Telekom Austria.

7 Trends, developments and strategies

Three trends can be observed from the decisional practice mentioned above: first
there is a not be underestimated interface between public competition enforcement
and successive private competition enforcement. In a number of cases the FCA even
explicitly encouraged private parties to proceed with private antitrust litigation. Second,
there has been a considerable rise in the total amount of fines over the past two years.
And finally, the majority of the major antitrust proceedings was initiated in the aftermath
of complaints and not after leniency applications.

w Outlook

It will be interesting to see whether the trends set out above will prevail in future
decisions.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

i Significant cases

In addition to these cartel cases, several sector inquiries were carried out or are still
ongoing, All of these relate to sectors that are under intense public and political scrutiny.
As mentioned above, the FCA cleatly focuses its activities in the wider area of energy
(e.g- inquities into gas, electricity and oil) and food retailing (e.g. inquities into buyer
power, milk prices and pricing of supermarket chains).

Sector inquiry into the gasoline retail marfket

In spring 2008 the FCA started an investigation into the Austrian gasoline retail
market after years of discussions in the public about the pricing behaviour of Austria’s
oil companies. The FCA has already published an interim report in which the FCA
notes that the pricing behaviour of oil companies in Austria raises several questions, in
particular with regard to the finding that all oil companies simultancously raise petrol
and fuel prices the day that there is a hike in crude oil prices, whereas passing on crude
oil price drops takes several days (and is then carried out jointly by the oil undertakings
again). This raises questions as to the compliance of these practices with the cartel
prohibition and in relation to the claims by oil undertakings that all price moves only
reflect price moves of crude oil. In reaction to the interim report, the FCA has received
statements of the oil companies alongside an expert opinion. The investigation is still
pending, though the drastic decline of oil prices in the last months may have alleviated
the problem to a certain extent for the moment.
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Sector inquiry into the food retail sector

Another sector enquiry that was dragging on for years and was only finalised at the end
of 2007 was the investigation into buyer power in the food retail sector. The inquiry
had been triggered by anonymous complaints and media reports about allegedly abusive
supply chain practices. To gather the necessary information the FCA sent questionnaires
to 180 market participants, both on the supply and demand side. The main reason why
the sector enquiry took overly long was the reluctance of market participants to comply
with information requests. As a result, one company was fined €120,000 by the Supreme
Court. The FCA found that smaller retailers may suffer a loss in competitiveness in
relation to their suppliers and that market entries are hampered by buyer power and are
therefore low in number. The FCA found that there was evidence of strong economic
dependence of suppliers, mainly because of the high quantities procured by the leading
supermarkets and the lack of alternative large-scale distribution channels. The FCA
summed up by stating that the grocery sector will certainly stay under strict scrutiny by
the FCA — accordingly, it will thoroughly assess any well-founded evidence on allegedly
abusive conduct in the sector.

i Trends, developments and strategies

Notably, the FCA’s market investigations are often swayed by public opinion, i.e., are
triggered by press articles or statements of special interest groups and concern industries
in which there is public outcry over the price level or the pricing behaviour of leading
suppliers. Companies active in the sale of products or the provision of services to end-
consumers should be aware that their behaviour is closely monitored for any indication
of illegal behaviour.

7t Outlook

Judging from the FCA’s recent press releases, it would come as little surprise if the
focus of its future investigations will mirror the authorities’ previous very end-consumer
orientated approach. On this note the Commission has started an investigation into the
price difference between supermatrkets in Germany and Austria. In particular, the FCA
wants to know why there is such remarkable price difference in the sale of comparable
products by chains operating in both countries. In view of the industry knowledge
gained through the extensive sector inquiry into buying power in the food retailing
sectot, it is expected that the FCA will continue to work in this area. Furthermore, the
FCA started an investigation into a possible price cartel in the area of dairy products
after a person present at a meeting of major Austrian retailers told the public that major
retailing chains agreed not to lower milk prices and work towards an increase in the
future. Additionally, the FCA continues to be very active in the gas sector and aims to
improve access of consumers to competing gas providers and necessary information
about different gas providers.

23



Austria

\' STATE AID

i Significant cases

Due to the financial crisis the European Commission eased its assessment criteria for
guarantees and other state measures meant to support financial institutions in a notice last
year. The Commission acknowledges that recapitalisation schemes to support financial
institutions that experience distress because of extreme conditions may be necessary
in response to the ongoing financial crisis. This current measure of the Commission
is however strictly limited to the duration of the crisis. Also, the Commission urged
member states not to overshoot the target.

Valuation in cases of privatisation revisited

In the case of the acquisition of Bank Burgenland by Grazer Wechselseitige Versicherung
(GRAWE), which paid a lower purchase price than a Ukrainian consortium of bidders,
the Commission, in April 2008, ordered the restitution of the state aid equivalent (whose
valuation was left to the member state). The case of Bank Burgenland shows how
difficult the valuation is as no less than three independent expert valuation opinions were
commissioned prior to the sale. All three opinions left no doubt that the price offered by
GRAWE was significantly higher than the market value of the bank. The Commission,
however, did not take this fact into account, given that the Ukrainian consortium had
offered an even higher price for GRAWE in the bidding contest. The argument of Bank
Burgenland, that the consortium should have been excluded from the bidding contest as
it did not meet certain conditions, was refused by the Commission. The Commission’s
decision has been appealed to the CFI. Also, the Ukrainian consortium has lodged a suit
before an Austrian Civil Court, demanding the rescission of the transaction pursuant to
the Austrian Act against Unfair Competition (UWG).

Sufficient information as a Pprerequisite

The current privatisation procedure of Austrian Airlines (AUA) is currently assessed
by the Commission with regard to its conformity with state aid rules. In particular the
question seems to be whether the tender procedure was sufficiently fair and transparent
so that (outside) bidders such as Air France/KLM received sufficient information. This
issue is especially problematic if one of the bidders already cooperates with the target
in an Aviation Alliance (AUA and Lufthansa are Star Alliance members) and thus has
more information than the outside bidder. Also, public interest considerations such as
the maintenance of Vienna as a linchpin in (eastern) European civil aviation will be
assessed by the Commission. In addition to the issue of information, the focal point
of state aid concerns lies with the massive assumption of debt by the state prior to the
sale. The Commission hence voiced its misgivings and is set to investigate the planned
transaction in more detail.

Austrian support package for the banking sector

Only shortly before the Commission’s clearance in late December 2008, the Austrian
Government had released a package of measures for strengthening the Austrian
financial system, which provides for an overall package of €100 billion (reduced to
€90 billion due to the Commission’s concerns). This overall package is in particular
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based on the Financial Market Stability Act and the Interbank Market Support Act and
allows for a wide array of measures to shore up Austria’s financial system. Many of the
measures that Austria will now implement are similar to those taken by other EU states,
including a direct injection of capital into banks. The guarantees will be provided by a
state agency — Clearingbank — that will also raise money on the market and allocate it
to financial institutions. The European Commission also approved what it described
as an ‘innovative’ feature, a guarantee on bank assets and Neelie Kroes, the EU’s
Commissioner for Competition, called Austria’s package of guarantees, loans and capital
‘a comprehensive tool for stabilising the financial sector’.

It is evident that the Commission insisted on a number of restrictions to the
current system of financial stabilisations. Therefore, state guarantees (for liabilities and
assets) and related measures should only last for three years, or five years in exceptional
cases. Correspondingly, in the case of a direct injection of capital, ‘step-up’ clauses
should make sure that, owing to the rising costs of the capital after the fifth year, state
capital will be repaid after five years. The costs of the capital relate to the current market
rates Austria needs to demand for its capital injections and which are, according to the
notice, based on the equity ratio of the banks.

Furthermore, a bank accepting state capital is subject to considerable limitations in
that it is not allowed to devote the obtained state capital to acquisitions and other forms
of ‘aggressive competition’. Further limitations concern the distribution of dividends,
which are generally not possible before the repayment of state capital (‘healthy banks’
may distribute a very restricted amount of dividends to their shareholders). Finally,
though individual measures pursuant to this support package need no prior approval
as the whole Austrian package has already been approved as a state aid measure by the
Commission, extensive obligations to report remain. This should, among other things,
make sure that no bank uses the obtained capital for aggressive growth and a permissive
dividend policy. If a report indicates shortcomings on the part of a bank, it may be
subjected to subsequent stricter measures called for by the Commission.

i Trends, developments and strategies

One of the first banks to announce an agreement to accept a capital injection was
ERSTE Bank in February 2009. As it is part and parcel of the banking package to
provide capital for the real economy, ERSTE will provide credit of around €4.4 billion
to Austrian companies. Since the shares are non-voting and a conversion into normal
shares is excluded, the capital injection will not lead to a nationalisation of ERSTE.
We assume that further banks will follow ERSTE and accept capital injunctions in
the following months since a number of other banks have exposed themselves to a
considerable extent in their eastern European credit business.

7 Outlook

Regarding the ongoing banking restructuring, Austria has to be careful not to impose
price-related measures on the banks. For instance, it would be highly problematic if
Austria demands that the banks only lend at current market rates to their customers (the
interest rates of the state capital injections into the banking system, on the other hand,
have to be at current market rates). It may be remembered that the infamous Lombard
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Club (resulting in fines of €124 million for price fixing) had its beginning in the advice
by the Austrian National Bank to the Austrian banks to price at a level that allowed for
a ‘reasonable equity capitalisation’.

VI  CONCLUSIONS

i Pending cases and legislation

A few months ago, there were discussions about a draft aiming at the reorganisation of
the Austrian competition authorities in which the FCA would have been established as
an independent decision-making body, while the FCP as the second Official Party would
have been abolished. This amendment of the laws would have brought the FCA in line
with the structure of public competition law enforcement in other countries where the
competition authorities have decision-making powers. Currently it seems unlikely that
such profound changes will happen in the foreseeable future.

As at Buropean level, in-house legal advice is not covered by the attorney-client
privilege. However, in Austria the FCA is generally unwilling to recognise the rules of
privilege even if correspondence between a client and an outside attorney is at issue. The
FCA justifies this questionable approach with the absence of any direct reference to the
attorney-client privilege in Austrian antitrust legislation. Since there is no clear ruling of
the Supreme Court on this practically very important issue, it is to be hoped that a case
will sooner or later reach the Court and afford it the opportunity to provide the much-
needed clarification.

i Analysis

With regard to the interface between public and private competition enforcement, the
Supreme Court recently put a damper on the recent practice of some claimants who
first initiated less costly public competition law proceedings before the Cartel Court in
order to obtain a decision confirming the past existence of a cartel and then used this
decision in private litigation for damages. In short, the Supreme Court ruled that private
claimants have no legitimate interest and thus no standing to request the Cartel Court
to investigate cartel violations that happened in the past if the only objective of such an
application is to prepare private cartel litigation for damages in a civil court.

The FCA is keen to stress that the official parties will pursue alleged breaches of
obligations to provide information to the fullest extent possible by the laws. In the course
of its comprehensive grocery sector inquiry, the FCA initiated proceedings before the
Cartel Court against companies which had refused to disclose the requested information
to the FCA. In this context, in 2008, the Supreme Cartel Court confirmed a fine which
had been levied on a party for the breach of the obligation to provide full information
and raised the amount of the fine to €120,000. In doing this, the Court was adamant
in rejecting the argument of the company that the obligation to provide information
would not apply to information containing business secrets. The Supreme Cartel Court
emphasised the importance the Cartel Act attributes to the obligation to provide the
requested information towards the efficient public enforcement of competition rules.
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Chapter 3

BELGIUM

Dirk Vandermeersch and 1V ioletta Bourt*

I OVERVIEW!

Until recently, the Belgian competition authority allocated most of its resources
to merger review proceedings, to which strict deadlines apply. However, since the
increase of the thresholds for Belgian merger control and the entry into force of
the new APEC on 1 October 2006, motre resources have become available for the
investigation of restrictive practices, in particular cartels. The Competition Council’s
capacity has also been reinforced considerably by the appointment of more full-time
members and auditors, which has allowed the Council to handle more cases and
render more decisions.

In 2008, anti-cartel enforcement remained the competition authority’s priority,
as evidenced by a number of fines imposed and several dawn raids carried out
throughout the year. In this context, thete has also been an increase in the number
of leniency applications filed with the Council. Since the launch of the first leniency
notice in 2004, which has in the meantime been replaced by a new notice published
on 22 October 2007, the Council has received more than twenty leniency applications.
Furthermore, in April 2008, the Council adopted its first decision in a cartel case
based on the Belgian leniency programme.

II CARTELS

In Belgium, cartels are prohibited by Article 2 of the APEC, which is substantively
similar to Article 81 of the EC Treaty. In 2008, the Competition Council adopted five

* Dirk Vandermeersch is a partner and Violetta Bourt is an associate in the Brussels office of
Cleary Gottlieb Steen & Hamilton LLP
1 This chapter reviews recent competition law developments under the Act on the Protection

of Economic Competition of 15 September 2006 (‘the APEC’), which is enforced by the

Competition Auditorate (‘the Auditorate’) and the Competition Council (‘the Council’).
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cartel decisions finding an infringement of Article 81 of the EC Treaty/ Article 2 of
the APEC. Three of these decisions imposed fines on cartel participants.

i Significant cases

Flemish Bakers’ Association’

On 25 January 2008, the Competition Council imposed a fine of €29,121 on the
Flemish Bakers” Association ("VEBIC’) for fixing bread prices between 1 July 2004
and 8 June 2007. This was the first fine imposed under the new 2006 APEC. This was
also the first fine imposed under Belgian law for cartel activity since 1991, the year
Belgian competition law was first introduced.

Following liberalisation of Belgian bread prices on 1 July 2004, VEBIC had
begun advising its members of detailed changes to the costs of bread production
(including labour, raw materials, energy and overhead costs) and published a bread
price index that applied cost increases to the last bread price fixed by law.

The Minister of Economic Affairs requested the competition authority to
initiate an investigation into these practices. In issuing its decision, the Council held
that, as a result of the association’s practices, VEBIC’s members no longer needed to
calculate their own costs, but could (and did) simply apply the published price index.
The price index was also specifically intended to influence VEBIC members’ pricing
decisions, as well as competition on the Belgian bread market more generally.

Following this decision, VEBIC lodged an appeal with the Brussels Court
of Appeals. On 30 September 2008, the Brussels Court of Appeals issued a
preliminary judgment seeking clarification from the European Court of Justice on
the compatibility of Belgian procedural rules governing appeals with EC Regulation
1/2003.% In particular, under the old APEC, following the appeal of a Competition
Council decision, the Council had the right to submit written comments to the
Brussels Court of Appeals. As this provision no longer exists in the current APEC,
the Court of Appeals requested the European Court of Justice to clarify whether
the removal of the provision is compatible with Regulation 1/2003. Specifically, the
Court of Appeals requested the European Court of Justice to confirm whether, in
excluding national competition authorities from submitting written remarks in such
circumstances, Member States might be violating Regulation 1/2003. The Court also
asked whether, under Regulation 1/2003, national competition authorities have the
right (and the duty) to participate in appellate proceedings.

Although the provisions of the new APEC have been in place for over two
years, there has been little occasion to interpret them to date since appeals are rare.
According to Article 72 of the APEC, lower courts may turn to the Court of Cassation
— the highest court in Belgium — to clarify points of law. In this case, however, the

Decision of the Competition Council: No. 2008-1/O-04, 25 January 2008.

3 Council Regulation (EC) No. 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Articles 81 and 82 of the Treaty, O] L 1, 4 January 2003,
ppl1-25.
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Court of Appeals called directly on the European Court of Justice, on the ground
that an issue of compatibility of Belgian law with EU law was raised.

Bayer AG/ Ferro Belginm/Lonza*

On 4 April 2008, the Competition Council imposed a fine of €487,755 on the leading
manufacturers and distributors of butyl benzyl phthalate (‘BBP’), including Bayer,
Ferro, Solutia Europe and Lonza, for their participation in a national BBP cartel.’ It
is the first time the Council has imposed a fine following an investigation triggered
through its leniency programme. It is also the second largest fine ever imposed by
the Competition Council, the highest being a fine of €1,135,352 in a parallel import
case in 1999.°

Under the cartel, which lasted from 1994 to 2002, the parties sought to freeze
their Huropean market shares by fixing sales prices, allocating customers, agreeing
on sales quotas to particular customers or in specific regions, limiting production,
and exchanging sensitive commercial information. The parties met on a regular and
structured basis, and also communicated via telephone and email.

The competition authority launched its investigation after receiving a leniency
application from Bayer. Ferro, Solutia Europe and Lonza filed follow-on applications
after the authority had made public its investigation. In its decision, the Council
confirmed that the cartel had as its object and effect the restriction of competition
and that the parties had infringed both Article 81 of the EC Treaty and Article 2 of the
APEC. Bayer, as the first leniency applicant, received full immunity from fines. Ferro
and Solutia Europe each received a 35 per cent reduction in fines as second and third
applicants. Lonza was granted a 12 per cent reduction in fines as fourth applicant.
While Lonza did provide the Council with information on meetings about which the
competition authority had no previous knowledge, the Council found that Lonza’s
evidence was not sufficiently determinative or detailed to fully prove its (and others’)
involvement in the cartel. Lonza did receive an additional 10 per cent reduction in
fines given its status as a mere distributor, and not manufacturer of BBP.

Federation of Professional Driving Schools of Belgiun’

On 7 July 2008, the Competition Council imposed a fine of €6,990 on the Federation
of Professional Driving Schools of Belgium for having enacted rules designed to
limit price competition between its members.

The Federation’s rules forbid members from enticing customers to switch
driving schools through ‘destabilising pricing practices’ — defined as the setting of
prices demonstrably below those charged for an analogous service by a competing
school. The Council concluded that this provision was designed to prevent price

Decision of the Competition Council: No. 2008-1/O-13, 4 April 2008.
Ferro was fined €175,594, Solutia Europe €197,543, and Lonza €114,618.
Decision of the Competition Council: No. 99-RPR-1, 21 January 1999.
Decision of the Competition Council: No. 2008-P/K-43, 7 July 2008.
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competition between members of the Federation, the effect of which was to increase
driving school prices in Belgium. The Council considered this equivalent to price
fixing, and thus a breach of Article 2 of the APEC. The Federation was found
to be in further breach of Article 2 of the APEC for having recommended price
increases to its members through a system of ‘price studies’. The Council accepted
that associations may provide their members with information on the evolution of
the market, but that such information could not be employed (directly or indirectly)
to influence competition between members. The Council held that the ‘price studies’
were not produced solely for the informational benefit of members, but were aimed
at coordinating and harmonising members’ price increases.

i Trends, developments and strategies

2008 was characterised by increased anti-cartel enforcement in Belgium. The number
of cartel decisions increased from 16 to 26, with five infringement decisions being
adopted (compared to three in 2007). Beyond intensifying investigative actions, the
Competition Council imposed more than €500,000 in fines on undertakings engaged
in cartel activity, including a €487,755 fine on participants of a hard-core cartel in
the chemical industry (Bayer AG/Ferro Belginm/1Lonza). Although cartel decisions
establishing an infringement and imposing a fine are still rare, anti-cartel enforcement
remains at the centre of the Council’s activities and accounts for an increasing
proportion of the Council’s efforts.

The Council’s guidelines on the calculation on fines, adopted in 2004, no longer
apply since the entry into force of the 2006 APEC, except in the context of the new
leniency notice, which contains explicit rules of transition. New guidelines on the
calculation on fines, replacing the 2004 guidelines, are expected to be adopted in the
near future. In the meantime, the Competition Council confirmed that it will continue
to apply the principles expressed in the old 2004 guidelines (which are similar to the
former European guidelines). Thus, the basic amount of the fine depends upon the
gravity and duration of the infringement, and may be increased or decreased if the
existence of aggravating or attenuating circumstances is established. Moreover, the
Council calculates the fine in the light of the principle of proportionality and of the
fact that the fine should have a sufficiently deterrent effect.

Finally, the Belgian leniency programme, which is closely modelled on the
European Commission’s leniency notice, has continued playing a role in cartel
detection. In 2008, the Council received seven new leniency applications.

IIT ABUSE OF DOMINANT POSITION

In Belgium, abuse of dominant position is prohibited by Article 3 of the APEC,
which is very similar to Article 82 of the EC Treaty. The Council has so far only
handled a few complaints each year regarding infringements of Article 3 of the
APEC. This provision is most frequently invoked before national courts, often as
part of an action for infringement of the Trade Practices Act.
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i Significant cases

In the Electrabel case of 3 July 2008, the Auditorate investigated whether Electrabel
had abused its dominant position on the markets for supply of electricity and gas by
charging excessive prices after it had increased its prices for electricity and gas owing
to price increases on international markets. The investigation was conducted at the
request of the Minister of Economic Affairs.

The Auditorate found that Electrabel had a dominant position on the markets
for the supply of gas to household customers and the supply of gas to small industrial
and commercial customers as it had a market share above 60 per cent and the closest
competitors had a significantly lower market share. Furthermore, the Auditorate
concluded that Electrabel benefited from strong vertical integration, the recent
liberalisation of the market and high barriers to entry. However, the Auditorate
concluded that Electrabel had not abused its dominant position (within the meaning
of Article 3 of the APEC and Article 82 of the EC Treaty) both for the period from
1 January to 30 September 2007 (when the company allegedly charged low prices) and
from 1 October 2007 onwards (when it increased its gas prices).

In conductingits analysis of the excessive pricing charge, the Auditorate adopted
an effects-based approach, considering in particular whether prices charged from 1
October 2007 were greater than prices set by rival operators; prices set by CREG, the
Belgian Energy regulator; and prices charged by providers in other Member States.
Based on this comparison, the Auditorate concluded there was insufficient evidence
to consider Electrabel’s price increases as excessive.

On the predatory pricing charge, the Auditorate similarly concluded that there
was insufficient evidence to find that Electrabel had engaged in predatory pricing.
Specifically it considered that (1) the period under review was too short to be effective
anti-competitively; (2) no competitor was forced to exit the market; (3) the price
increase on 1 October 2007 did not cause any new entry into the Belgian gas market;
and (4) despite lowering its prices, Electrabel actually lost 5 per cent of its market
share to competitors during the period under review.

On this basis, the Auditorate closed the file. This triggered a reaction from
CREG, which believed that the Auditorate was mistaken in its analysis.

i Trends, developments and strategies

In 2008, the Council continued to give priority to cases that are likely to have a
substantial impact on the functioning of markets in Belgium and that impact
consumers. The importance for the functioning of markets can be related to the
precedent value of a case as well as to the direct quantitative impact of a decision.
The Council also takes into account the availability of evidence. This strategy reflects
an intention on the part of the Council to utilise resources effectively. Thus, the
Electrabel case discussed above demonstrates that the Council will not hesitate to drop
investigations within a relatively short time frame where it finds that there is little
substantive proof of evidence of anti-competitive practices.

8 Decision of the Auditorate: No. 2008-1/O-41-AUD, 3 July 2008.

31



Belgium

The Auditorate and the Competition Council are also more prompt in
dealing with abuse of dominance cases, especially in sensitive sectors such as
energy and pharmaceuticals. In Electrabel, for instance, the complaint was lodged
in July 2007 and the case was closed by the Auditorate in July 2008. Similarly, in
Bofar,” a complaint, which also included a request for interim measures, was lodged
in December 2007 and the Auditorate refused to grant interim measures in March
2008. As the authority was able to deal with both dominance cases within a year,
this illustrates the general shift in allocation of resources from merger control to
restrictive practices.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

The Auditorate may, on its own initiative or at the request of the Minister of a specific
economic sector, carry out general enquiries or sector-specific enquiries where there
are serious indications that practices prohibited by Articles 2 and 3 of the APEC or
by Articles 81 and 82 of the EC Treaty are being carried out.'

In 2008, the Minister of Economic Affairs requested the Council to initiate a
number of investigations, in particular in relation to the building sector and Electrabel’s
gas price increase. In May 2008, the Minister also prompted the establishment of a
‘price observatory’ to increase price transparency and competition. This observatory,
tasked with monitoring price evolution in Belgium, was created within the Institute
for National Accounts and is intended to be an effective tool to quickly activate the
Competition Council if required.

\'% CONCLUSIONS

Anti-cartel enforcement may be expected to continue to be at the centre of the
Council’s activities in 2009. The Auditorate announced that approximately eight
statements of objections in cartel cases are expected in 2009. Moreover, new
guidelines on the calculation of fines are expected to be adopted in the near future.
On 3 February 2009, the government tabled a bill in Parliament proposing
several amendments to the APEC. While most of the proposed amendments concern
minor procedural matters and do not introduce substantive changes to the APEC,
some of the amendments could have considerable practical consequences. For
example, the bill proposes an amendment that would allow the Auditorate to dismiss
a complaint or request for interim measures by a reasoned decision on the basis of
‘policy priorities and available means’. Under the current APEC, the Auditorate can
dismiss a complaint or request only if it is found to be inadmissible or unfounded.
The bill also proposes to enable the Competition Council to impose periodic penalty
payments for violations of the prohibition to implement notifiable concentrations

9 Decision of the Auditorate: No. 2008-V/M-12-AUD, 26 March 2008.
10 Article 47 of the APEC.
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prior to obtaining clearance (i.e., the standstill period). Under the current APEC,
infringements of the standstill period can only be penalised with fines, not periodic
penalty payments. The bill was adopted by the Chamber of Representatives on 26
March 2009 and forwarded to the Senate.
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BRAZIL

Abndré Margues Gilberto and Natdlia Oliveira Felix *

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

Since 2003 the priority for Brazilian competition enforcers has been the prosecution of
cartels; new investigative methods (such as unannounced inspections, wire taps and joint
investigations carried out with criminal authorities), available since 2000, have begun to be
commonly used by local authorities, and the Brazilian leniency programme is now a reality.

Indeed, according to official information from the SDE, 75 per cent of its resources
are devoted to cartel prosecution at present. As further discussed in Section 111, this means
the repression of dominance conduct has not been a priority in Brazil, and this can be
verified by the lack of relevant decisions from CADE (the Administrative Council for
Economic Defence, the Brazilian Competition Agency) in this matter since 2007.

On the other hand, it is no surprise that the amount of the fines imposed
for cartel violations has increased drastically since 2005; as set forth by the Brazilian
competition law (Law No. 8884/94), fines for anti-competitive behaviour range from
1 to 30 per cent of the corporation’s gross turnover in Brazil. After several decisions
punishing companies accused of hard-core cartel violations with the minimum fine, in
2005 CADE imposed fines ranging from 15 to 20 per cent to companies that allegedly
took part in the ‘crushed rock’ cartel.

Similar fines appeared again in the decision concerning the vitamins and the
surveillance case (2007), and in December 2008 one of the companies punished in the
‘sand cartel’ received a fine equivalent to 22.5 per cent of its gross turnover — a record.

Resources made available to Brazilian competition authorities have not increased
significantly in recent years; in order to accommodate priorities, a number of formal

* André Marques Gilberto and Natalia Oliveira Felix are partners at Marques Gilberto & Oliveira
Felix Advogados.
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and informal arrangements have been made by and between the SDE, CADE and
the SEAE (the Secretariat of Economic Supervision of the Ministry of Finance). For
instance, the SDE has basically no actual role nowadays in the analysis of merger control
filings reviewed under the ‘fast-track regime’; while the market analysis in those cases is
developed by the SEAE, the Office of CADE Attorney General is now in charge of the
verification of the formal issues concerning transaction.

Also, in December 2008, an official agreement was signed between CADE and
the Brazilian Ministry of Justice, with the purpose of the latter allocating to CADE
some of its technical and administrative resources. Finally, with the main purpose of
sparing the resources available to local competition authorities, since May 2007 it has
been possible to settle cartel investigations in Brazil.

i Enforcement agenda

In addition to cartel prosecution, Brazilian enforcers devoted a significant amount
of effort in 2008 to defend the modification of the local competition system at the
Brazilian Congress. Bill No. 3937 has been under analysis in Congress since 2005 and,
when and if it passes, it will dramatically change the local competition regime. Pre-
merger notification, for instance, will be introduced, and an improvement of the merger
notification criteria is expected (establishing thresholds with materiality criteria), as well
as the introduction of early termination for simple cases. More importantly, CADE and
the SDE would merge into a single competition agency. The bill was approved by the
Congtess at the end of 2008, and is now being reviewed by the Brazilian Senate.

An attempt to approximate competition and regulatory agencies is also
expected. CADE and SDE, on one side, and agencies like the ANATEL (the Brazilian
Telecommunications Agency), the ANP (the Brazilian Petroleum Agency) and the
ANEEL (the Brazilian Flectric Energy Agency) have been following different directions
over the yeats (sometimes reaching opposite conclusions in a single case); enforcers
are now trying to coordinate between the agencies the review of cases involving both
competition and regulatory issues.

II CARTELS

7 Significant cases

Between 2007 and 2008 seven relevant decisions were issued by CADE in cartel
investigations.

The surveillance services decision' referred to a local matter inside one single city
(Porto Alegre), but it was the first investigation launched after the signing of a leniency
agreement in Brazil; more than 30 companies and individuals were fined by CADE for
price fixing and allocation of markets. In addition, CADE granted the leniency applicant
full administrative and criminal immunity. Fines ranged from 15 to 20 per cent of the
respective gross turnovers.

1 SDE v. ASSEVIRGS and others; 2007.
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The pharmaceuticals case? was initiated against 20 laboratories in 1999 based on
the allegation that such companies would have attempted to block the entry into the
Brazilian market of generic drugs; after a seven-year investigation, in 2007 20 laboratories
were fined by CADE and received a fine of the minimum legal amount.

The vitamins case® was decided by CADE in April 2007; three major international
players were punished for market allocation performed abroad with impacts on the
Brazilian market. In the vote by the reporting commissioner, it was stressed that although
there was no direct evidence indicating that such companies had actually perpetrated or
attempted to perpetrate conducts with impacts in Brazil, there were at least signs, from
evidence used in the decisions by the European Commission in the same case, that it
was likely that conducts taken abroad affected the Brazilian market for vitamins. Fines
ranged from 10 to 20 per cent of the turnovers concerning the exportation of vitamins
to Brazil (this is one of the few CADE precedents in which the fine was not calculated
based on the entire gross turnover of the punished corporation).

The ‘car haulers™ case was decided by CADE in November 2007; the national
association for automotive transportation was investigated by local competition
authorities for allegedly having entered into an agreement with the national union for
car transportation drivers in order to foreclose both markets. CADE ruled that, despite
opinions from the SDE, the Office of the Federal Public Attorney and the Office of
CADE Attorney General recommending the defendants to be convicted, there was no
proper evidence to justify such a decision. This was the first time since 2004 that CADE
overruled a recommendation from the SDE.

CADE also resolved the ‘meat industry’ investigation in November 2007;
although the case was shelved in respect of some of the defendants for lack of direct
evidence, four companies and six individuals were punished by CADE. Two different
types of evidence were considered by CADE in this case: a number of tables disclosed
by some of the defendants with updated price information about meat products and the
realisation of a meeting between the defendants on the day that preceded the disclosure
of said tables. The fines imposed on the corporations were 5 per cent of their respective
gross turnovers.

In July 2008, CADE decided the ‘gas distribution’ case,® punishing six companies
and five individuals for cartel practices. This is one of CADE’s strongest precedents
concerning the possibility of utilisation, in administrative investigations, of the contents
of phone wire taps placed by criminal authorities; although the Brazilian constitution only
allows the use of this type of evidence in criminal investigations, over the years CADE
(based on precedents from Brazilian high courts) has been admitting this evidence in

Conselbo Regional de Farmacia/ DF v. Janssen-Cilag and others, 2007.
SDE v. Roche and others; 2007.
Office of the Federal Public Attorney in Rio Grande do Sul v. ANTV and others; 2007.

Confederagio  Nacional da Agricultura and Comissao de Agrienltura, Pecudria, Abastecimento e

oA LN

Desenvolvimento Rural da Camara dos Deputados v. Indristria de Carne Minerva and others, 2007.
6 Abntinio Jade Lopes v. Agip do Brasil S/.A and others, 2008.
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administrative competition cases. Fines imposed in this decision were 1 per cent of the
companies’ respective turnovers.

Finally, the ‘sand’ case” was decided by CADE in December 2008; although this
was an investigation that concerned one single Brazilian state (Rio Grande do Sul), it
produced the highest fine ever imposed by CADE on a single company — 22.5 per
cent. Other fines imposed in this case ranged from 10 to 20 per cent of the defendants’
respective gross turnovers; to punish the companies, CADE has relied on direct evidence
such as wire taps.

i Trends, developments and strategies

Cartel prosecution is a priority in Brazil, and most of the existing resources available to
local enforcers have been re-deployed against cartels.

For instance, in order to announce details about the Brazilian leniency programme
among the international competition community, in 2008 the top management of the
SDE (the Secretariat of Economic Law of the Ministry of Justice, which is in charge of
administrative investigations in Brazil concerning anti-competitive behaviour) embarked
to Brussels and Washington, DC to present a number of ‘roadshows’ for some of the
most respected competition law firms.

The leniency programme has been the most important tool available to Brazilian
competition enforcement. According to the Ministry of Justice website, leniency and
antitrust dawn raids ‘walk hand in hand’, as the first one provides for the level of evidence
needed for a judge to authorise a given dawn raid. Ten leniency agreements were entered
into from 2003 to October 2008.

A leniency agreement in Brazil can either void any administrative or criminal
punitive action or reduce one to two thirds of the applicable penalty, provided that the
interested party cooperates with the investigations and that such collaboration results in
the identification of the co-authors of the infringement and the gathering of information
and documents attesting the existence of the competition breach.

Leniency agreements cannot be signed with the ringleader of the cartel, although
there has been no proper discussion in Brazil as regards to what one should understand
by ‘ringleader’; although the leniency agreement is signed with the SDE, it is CADE,
when issuing its final decision on the investigation, that grants the leniency applicant full
ot partial immunity. Current ot former employees of a company applying for leniency can
only benefit from it in case they sign the application along the respective corporation.

Since the beginning of 2006 the SDE has been adopting the ‘marker’ system, by
means of which a marker is granted to the first company to report the existence of a
cartel. The interested party is then granted 30 days within which to submit additional
information and documents; negotiations with the SDE may last for six months and this
deadline may be renewed for a further six months.

A number of additional steps were recently taken by the SDE in order to
reallocate its resources to cartel prosecution; a department of quantitative and
econometric techniques was created to undertake analysis in conduct investigations, and

7 SDE v. Sociedade dos Mineradores do Rio Jacui and others, 2008.

37



Brazil

an ‘intelligence centre’ was formed by the SDE, the Federal Police, state level police and
federal and state Public Prosecutors.

The fight against bid-rigging has also been a top priority at the SDE; in 2008, a
mechanism for online reporting of suspicious behaviour by procurement agents who
use ‘ComprasNet’, the federal government’s electronic bid platform was introduced, and
manuals about bid rigging were prepared and distributed to procurement agents.

In October 2008, the first Anti-Cartel Specialised Unit at the Office of Sdao Paulo
Public Prosecutors was created; it is expected that the SDE will transfer resources for a
joint forensics laboratory to be built.

Cartel practices are criminalised in Brazil and may result in imprisonment for
two to five years or the imposition of unlimited fines. There are more than 20 criminal
proceedings against key executives of companies involved in cartel conducts in Brazil; to
date, the vast majority of the criminal proceedings have been settled with the payment
of criminal fines. In a 20006 case, three executives were sentenced to 35 years of jail time
in connection with their participation in the ‘car haulers’ case; there are appeals pending
review by the Fourth Circuit Regional Court of Appeals (second instance) against this
first-instance decision.

Moreover, it has been common for individuals to be arrested during criminal
dawn raids conducted by the SDE, the Federal Police and Public Prosecutors; between
January and October 2008, 57 warrants were served, and 32 were temporarily arrested
without charges.

Finally, 8 October 2008 marked the celebration of the first ‘Anti-Cartel
Enforcement Day’, to be celebrated on an annual basis. Between 8 and 10 October,
450,000 brochures on the Brazilian leniency programme were handled out in seven
airports, in the cities of Sdo Paulo, Rio de Janeiro, Brasilia, Belo Horizonte, Salvador
and Porto Alegre.

According to the SDE, the campaign has targeted 650,000 people, most of
them mid-level and high-level executives, with the purpose of destabilising cartels (by
bringing new candidates to the local leniency programme) and attracting media coverage
to cartel prosecution in Brazil. Also in October 2008, the SDE sent around 1,000 letters
to presidents of corporations in Brazil, enclosing a leniency programme brochure and
detailing the local leniency programme.

7 Outlook
There is an overall perception among the competition community in Brazil that at
some point in the foreseeable future the first fine of the maximum legal amount will
be imposed by CADE. As discussed in Section 1I (ii) s#pra, since 2005 the fines for
cartel practices in Brazil have been increasing from 1 to 22.5 per cent, and it would not
be a surprise if a fine at the maximum amount was imposed in 2009. In the ‘industrial
gases’ investigation, the SDE recommended that the maximum fine be imposed on the
defendants; the case is currently under review by CADE.

Cooperation between Brazilian enforcement and foreign competition agencies
(especially in Europe and the US) is expected to play an important role in the repression
of international cartels in Brazil. Local authorities have been deeply involved at the ICN,
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and official and unofficial mechanisms for information exchange between enforcers
should impact the prosecution of anti-competitive conducts in Brazil.

A constant complaint about cartel investigations in Brazil is that they usually
take too long to be concluded; indeed, it is not common for a standard proceeding
to be finished in less than two years, and sometimes cases may take twice that to be
completed. If the bill under discussion in the Brazilian Congress passes, it is expected
that the resources allocated to Brazilian enforcement will significantly increase, which
could attenuate this major problem.

It is also expected that Brazilian authorities will be able to addtess in 2009 the
repeated questions about the lack of certainty with regard to the settlement of cartel
investigations. As mentioned in Section I (1) supra, Brazilian law does not state whether
a guilty plea is necessary for one to settle a cartel proceeding, or the levels of possible
payments to be made by the interested parties.

All of the four settlements that occurred since 2007 involved the payment of
fines of 10 per cent, 2.25 per cent, 10 per cent and 13 per cent of the respective turnover
of the applicants in the year preceding the beginning of the investigations. Only in the
most recent case (July 2008) did the interested party agree to admit guilt.

To minimise uncertainties regarding cartel settlement, several measures have been
taken. In September 2007 CADE amended its Administrative Rule No. 45 in respect of
cartel settlements, to state that: (1) the applicant can only try to settle once during a
cartel investigation; (2) the negotiation period should last 30 days, and it is renewable for
another 30 days; (3) CADE may, at its own discretion, keep the negotiation confidential;
(4) if the cartel investigation involves a leniency agreement, the case can only be settled
if the interested party admits guilt (otherwise CADE will decide on a case-by-case
basis whether the settlement must involve admission of guilt); (5) the amount to be
‘voluntarily paid’ by the interested party must be at least 1 per cent of the gross revenues
of the company in the year before the beginning of the investigation; and (6) CADE will
consider when calculating this payment the timing of the company coming forward.

Although CADE is the competent authority to settle a cartel investigation, it has
sought the opinion of the SDE; in March 2008, the SDE issued its own guidelines in
respect of the settlement of cartel cases. In the majority of the cases the SDE will only
recommend CADE settles the case if the interested party: (1) admits guilt or at least
the factual basis underlying the cartel conduct; (2) cooperates with the investigation
regarding the defendants that decide to litigate; (3) collects a ‘voluntary fine’; and (4)
does not challenge criminal prosecution and private actions for damages.

III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

i Significant cases
There have been few significant cases involving restrictive agreements and dominance
in Brazil in recent years.
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At the end of 2008, CADE issued a decision in a case involving Telesp®, a
telecommunications company in Sio Paulo accused of anti-competitive practices for
directing its customers to its own broadband provider. Telesp, as the monopolist of the
necessary infrastructure supply for this service, was privileging a broadband provider of
its own economic group and allegedly jeopardising free competition in the market of
broadband providers on a basic abuse of market power. The association of broadband
providers filed a representation against Telesp, and CADE determined that Telesp should
inform all its customers about the possibility of using other broadband providers.

Another relevant 2008 decision involved the market of beer bottles.” AmBev
introduced a new product in the market, which was a 630ml bottle. As the beer market
is identified by the exchange of bottles between the competitors (because the bottles
are returnable), the competitors Kaiser and Cervejaria Imperial, and the associations
of beverage and soda producers filed a complaint against AmBev, as they understood
the introduction of the new bottle would jeopardize the interchange of regular 600ml
bottles. SDE accepted these arguments and issued an injunction determining that
AmBev should collect the 630ml bottles and stop their production. AmBev appealed to
CADE and CADE, in 2008, partially granted AmBev’s appeal.

Another dominance case involving AmBev is currently being investigated by SDE,
concerning exclusivity agreements agreed with retailers and also its policy that establishes
for retailers the exclusive use of its free refrigerators only for AmBev products.'” There
is no decision from CADE so far on this matter.

In 2008 CADE decided an investigation concerning predatory prices involving
Petrobras, initiated by an accusation of two other refining companies.!’ The antitrust
authority then defined five steps that should be followed to demonstrate the existence
of predatory pricing: (1) the player under investigation shall have market power, (2) the
price strategy shall be long-term sustainable, (3) the purpose shall be the exclusion of
competitors, (4) the price strategy shall be long-term profitable, and (5) the strategy shall
result in the reduction of consumer welfare. CADE could not find evidence of all five
criteria, and the conduct was not considered illegal.

At the end of 2007, CADE issued a decision defining as anti-competitive a
territorial exclusivity clause that Shopping Centre Iguatemi used to include in the lease
agreements it agreed with stores.”? Iguatemi, a de luxe shopping centre in Sdo Paulo,
which, according to CADE, had market power and was able to use this power, barred
other malls located in the neighbourhood from competing under equal conditions.
CADE did not accept Iguatemi’s arguments about this clause having been included in
the agreements to avoid opportunist conducts of the stores of using the mall’s structure

SDE / Telecomunicacoes de Sao Panlo SA — TELESP, 2008.
Companhia de Bebidas das Américas — AmBev | Cervejaria Kaiser Brasil SA, Associagao dos Fabricantes
de Refrigerantes do Brasil, Associagio Brasileira de Bebidas, 2008.
10 Cervejaria Kaiser Brasil SA | Companhia de Bebidas das Américas — AmBev e Cervejarias and Reunidas
Skol Caracn SA, under analysis.
11 Refinaria de Petroleo Manguinhos SA, Refinaria de Petrdleo Ipiranga SA | Petroleo Brasileiro S.A,2008.
12 Associagio dos Lojistas do Estados de Sao Panlo, Shopping Eldorade | Shopping Iguatens, 2007.

40



Brazil

and investment and understood this conduct was not reasonable nor licit and qualifies as
foreclosure. Iguatemi was fined 2 per cent of its gross turnover.

i Trends, developments and strategies

As mentioned s#pra, antitrust resoutrces in Brazil are nowadays devoted to cartel
prosecution, which means that the repression of dominant conducts has not been a
priority.

Notwithstanding the above, the same strategies used for cartels such as dawn
raids and inspections inside the companies are also available to authorities in dominance
investigations. However, if the analysis of direct evidence has been the most important
step in a local cartel investigation, when a restrictive agreement or a case of dominance
is under analysis, economics have been playing a much larger role.

i Outlook
Antitrust enforcement is relatively recent in Brazil and the main efforts are directed

against cartel prevention, but it is expected that in the near future Brazil will be able to
develop mote solid experience with vertical violations and dominance cases.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

i Stgnificant cases

In the telecommunications sector it is worth mentioning the acquisition of Brasil
Telecom SA by Telemar Norte Leste SA (known as ‘Of’) in 2008." The transaction caused
some polemic in Brazil because local telecommunications legislation used to establish
restrictions concerning control transfers, mergers and acquisitions, forbidding a landline
company to buy another one which owned granting of landline in a different region.

At the beginning of the year, ABRAFIX (Brazilian Association of Concession
Holding Companies of Landline) requested the Ministry of Communications to review
the General Granting Plan (Plano Geral de Outorgas — PGO’), and the Ministry remitted
a document to ANATEL (Brazilian Telecommunications Agency) requesting this review.
After several discussions, the board of the regulatory agency approved a new General
Granting Plan, which was forwarded to the Ministry of Communications, received some
changes and was remitted to the President of the Republic. The President’s decree, that
changed the General Granting Plan, was made official on 21 November and by this
decree it became legal for a landline company to buy another one in a different area,
which, in practice, gives legal basis to the Brasil Telecom/Oi transaction.

After the legislation modification, ANATEL was finally able to start the analysis
of the mentioned merger from a technical point of view. By an antitrust perspective,
ANATEL will also analyse the case and issue a non binding opinion, as the final decision
will be made by CADE. Considering that the notification in Brazil can be made after
the transaction is signed, and that the analysis by ANATEL and CADE will take some

13 Brasil Telecom SA/ Telemar Norte Leste S A, under analysis.
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time, an Agreement to Preserve the Reversibility of the Transaction was signed by
CADE, Brasil Telecom SA and Telemar Norte Leste SA. This is an important case of
supplementary performance between the regulatory agency and the antitrust authority,
but still under analysis.

In the energy sector, the constitution of a consortium for the construction of
a hydro-electric power station in the Rio Madeira (the Santo Antonio Hydro-Electric
Power Station) was decided by CADE in 2008."* The companies joined in a consortium
to compete in a public bid for a concession granting for implementation and operation
of the hydro-clectric power station, which was organised by ANEEL — the Brazilian
Electric Energy Agency. During the public bid one of the parties of the consortium
was committed by the antitrust authority, by a consent order, to remove exclusivity
agreements it used to maintain with suppliers of turbines and generators. This consent
order resulted from an administrative process filed by SDE in 2007. The antitrust aspects
of the case wete not analysed by ANEEL; the case was reviewed by SEAE, SDE and
the General Attorney of CADE, and CADE issued the final decision. However, CADE
based its decision on numbers and market information obtained through ANEEL,
which demonstrates that even when the regulatory agency and the antitrust body do not
work propertly together, there is some kind of cooperation.

As far as the petroleum sector is concerned, in 2008 Brazilian antitrust authorities
and the Brazilian Petroleum Agency (ANP) worked together in the reorganisation of
the Brazilian petrochemical industry.” This reorganisation resulted in two main groups;
Petrobras (a company where the Brazilian government still holds a significant stake)
holds, after the reorganisation, 30 per cent and 40 per cent of these two main groups and
it is, at the same time, the only supplier of raw materials for the petrochemical industry.
CADE was concerned about the possibility of anti-competitive conducts taking place
as a result of this scenario, such as exchange of information, but concluded that the
management rules established at that time were sufficient to prevent it.

i Trends, developments and strategies

The approximation of antitrust authorities and the regulatory agencies is very topical
in Brazil and the so called convergence between these bodies is expected to increase
competition in the regulated sectors.

Technical cooperation covenants and the development of systems for information
and task sharing between antitrust authorities and regulatory agencies have been regarded
as absolutely essential to achieve efficiency, but the Brazilian reality does not reflect this
scenario yet.

Discussions have been held in the past few years, and as an example it is possible
to mention a 2005 covenant between CADE and the Brazilian Central Bank (BACEN)
concerning technical cooperation, information sharing and the preparation of studies.
About review of merger filings concerning banking sector, in December 2008 CADE

14 Odebrecht | Andrade Gutierrez /| CEMIG / Furnas | Fundo de Investimento em Participagies Amazonia
Energia, 2008.
15 Petréleo Brasileiro SA/ UNIPAR, 2008.
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and the BACEN entered into an agreement defining that transactions not offering risks
to the financial system should be analysed first by the BACEN and afterwards by CADE,
and that transactions that do offer such a risk should be analysed by the BACEN only.

7i Outlook

Brazil’s regulation and antitrust policies are considered recent if compared with other
countries. Before 1990, the Brazilian economy was basically controlled by state-owned
companies, and the state, as an economic player, regulated the economy, controlled
prices, quantity and quality in the direct operation of the infrastructure sectors. However,
in the 1980s, the increase of too many protectionist measures and non-discerning public
financing for industrial activities resulted in a huge governmental deficit. The State
capacity for investment also came to an end with the increase of international interests
and the retreat of international investment.

All these factors resulted in the state’s inability to finance its own activities and
in the 1990s Brazil began to assume a market-oriented model. The first step was the
opening up of trade and then came privatisations. At this stage, the regulatory function
of the state had to be reviewed and the public administration had to define what would
be its control over private activity in the market economy, and the market logic lead to
a process of less regulation in order to provide more space to free enterprise. By this
logic, the state companies that turned private would be managed by private players and
would be connected to the administrative policy by the antitrust authority, and in public
services cases a regulatory reform took place and independent agencies were created
so that the services could be provided on a market-oriented model, but regulated by a
specialised agency, as each sector has it owns peculiarities and market failures.

As this complete change of scenario is very recent, it is difficult to say that the
market-oriented model is already developed in Brazil and that free competition is the
main rule. This has not yet happened, especially in the regulated sectors, on account
of their own characteristics and the state, through its regulatory agencies, is still very
decisive. From now on, however, with a growing convergence between antitrust bodies
and regulatory agencies, it is expected that the market-oriented model will become more
mature and that the economy is governed each day more by competition and less by
regulation, resulting in efficiency and welfare.

A\ STATE AID

State aid control is not a current antitrust subject in Brazil. In any event, it should be
stressed that to attract resources and development, there are some states in Brazil that
offer tax advantages to enterprises, and this also happens at the municipal level. Some
sectors of the economy are also granted tax subsidies in order to encourage the country’s
development. CADE has sporadically stated that the concession of such tax benefits
may affect competition in Brazil.
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VI  CONCLUSIONS

i Pending cases and legislation

As mentioned in Section I s#pra, one of the Brazilian enforcers’ priorities in 2008 was
the fight for the modification of the local competition system at the Brazilian Congress.
If a new law is introduced, it will change drastically the local competition regime. Bill
No. 3937 has been under analysis in Congress since 2005, was approved by Congress at
the end of 2008 and is being reviewed by the Brazilian Senate.

There are some important cases under analysis at present. For instance, cartel
investigations such as the aforementioned ‘industrial gases’ case and the ‘hydrogen
peroxide’ case are expected to be decided by CADE in 2009. A decision concerning the
merger filing between Brasil Telecom and Telemar Norte Leste is also expected.

i Analysis
The announced priority for Brazilian competition enforcers is the prosecution of cartels
and in this scenario the Brazilian leniency programme became a reality.

It is no surprise, then, that the amount of the fines imposed for cartel violations
has increased drastically since 2005; after several decisions punishing companies accused
of hard-core cartel violations with the minimum fine, in 2006 CADE imposed fines
ranging from 15 to 20 per cent on companies that allegedly took part in the ‘crushed
rock’ cartel and in December 2008 one of the companies punished in the ‘sand’ cartel
received a fine equivalent to 22.5 per cent of its gross turnover.

On the other hand, as discussed in Section III supra, this ‘cartel prioritisation’
means that the investigation of dominant conduct is an undeveloped subject in Brazil.

Finally, there are several discussions and efforts aiming towards a closer relationship
between antitrust authorities and regulatory agencies (especially telecommunications,
energy and petroleum) and the real convergence between those bodies is expected to be
seen in the near future.
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Chapter 5

BULGARIA

Franz Urlesberger and Mariya Papazova*

I OVERVIEW
i Prioritisation and resource allocation of enforcement authorities

The new Bulgarian Law for the Protection of Competition (‘LPC’) entered into force in
December 2008. It proposes to bring the Bulgarian competition law regime in line with
the recent developments at EU level. It formally qualifies the Bulgarian Commission for
Competition Protection (‘CPC’) as a national competition authority in the meaning of
Article 35 of Regulation No. 1/2003. Hence, the CPC must apply Articles 81 and 82 of
the EC Treaty directly. To this end, the LPC also vests the CPC with the competencies
necessary for the application of European Competition Law.

As of 1 January 2009, the CPC’s headcount amounted to 130 officials. The
authority is organised into seven directorates (for restrictive agreements, public
procurement and concessions, concentrations and sector analyses, competition policy,
abuse and unfair competition, financial-economic activities and property management,
and administrative-legal and information services) and its decision-making body is a
seven-man council.

According to the LPC and the latest CPC enforcement practice, the CPC will
combat all types of prohibited and abusive practices within Bulgaria and the Common
Market.

i Enforcement agenda

Cartel cases have played a prominent role in the CPC’s practice in the past two years.
Many investigations were initiated by the CPC on the basis of media articles. In light of
the latest legal and enforcement developments, one may expect that the CPC will remain

* Franz Urlesberger is a partner of Schoenherr in Austria. Mariya Papazova is an attorney at law
of Advokatsko druzhestvo Andreev, Stoyanov & Tsekova in cooperation with Schoenherr in

Bulgaria.
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very active in investigating cartels and other restrictive practices. It is expected that the
CPC will make increased use of sector inquiries to detect anti-competitive practices
and to improve the market environment. For the time being the CPC has not made any
announcement on which economic sector it may focus in the near future.

II CARTELS

i Preliminary remarks — legislative developments

The cartel prohibition pursuant to the LPC differs from Article 81 of the EC Treaty
insofar as it also contains — for the first time — an explicit definition of the notion of
cartel as any agreement or coordination between competitors involving price fixing and
market or customer allocation. Undertakings that infringe the cartel prohibition may
be fined up to 10 per cent of their worldwide turnover. The former act provided for a
maximum fine of 300,000 levs. However, as the LPC only entered into force at the end
of 2008, no fining decisions based on the new maximum fine have yet been adopted.
The law also provides for periodical sanctions: in the case of non-conformity with a
decision of the CPC obliging an undertaking to cease an infringement, fines of up to
5 per cent of the average daily turnover of the respective undertaking in the previous
financial year may be imposed.

In addition, the CPC has been vested broader investigative powers which
correspond with the powers of the European Commission under Regulation No.
1/2003: the CPC may request information and all types of (both electronic and hard-
copy) documents, conduct dawn raids (with the prior permission of the Administrative
Court of Sofia) and request information and assistance from the European Commission
or other NCAs.

The CPC may now also issue provisional injunctions and can impose all types
of measures that are necessary to prevent setious and irremediable damage (this also
applies to other restrictive and abusive practices). These measutres can be imposed for
three months and may be extended thereafter.

The new maximum fine prompted the CPC to adopt a new notice on the method
of settings fines. In line with the competition authorities in other EU Member States, the
CPC also introduced a leniency programme (see below).

7 Method of setting fines

In February 2009, the CPC adopted a Notice on the Method of Settings Fines for
Infringements of the LPC. The notice follows the notices of the European Commission
and contains elements of both the current and the old notices of the European
Commission. From the old notice, the CPC copied the distinction between minor,
serious and very serious infringements. From the current notice, it copied the system of
calculating fines on the basis of the relevant turnover, namely, the turnover from sales of
the products, which are directly or indirectly affected or can be affected by the cartel in
the territory of Bulgaria during the last financial year of the undertaking’s participation
in the cartel. The base amount of the fine (which will be multiplied by a time coefficient
for the number of years the respective undertakings participated in the cartel) will
amount to 10 per cent of the relevant turnover for very serious infringements, 8 per cent
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for serious infringements and 5 per cent for minor infringements (whereas under the
European Commission’s notice, the maximum base amount may amount to 30 per cent
of the relevant turnover). Finally, the fine is increased or decreased taking into account
aggravating and mitigating factors.

For associations that have not gained any income, the fine may amount to
150,000 levs. The CPC may impose fines on individuals that cooperated with the cartel.
The maximum fine is 50,000 levs and depends on the seriousness and the duration
of the violation, the individual’s role, property status, and mitigating and aggravating
circumstances.

7 Lenzency programme

At the beginning of 2009 a formal leniency programme was adopted in Bulgaria. It
largely follows the programme of the European Commission and undertakings may
benefit from immunity from fines if they are the first to report a cartel that the CPC has
been unaware of, whereas they are granted reductions from the fine if they concede their
participation in a cartel and cooperate fully with the CPC during the investigation.

7 Significant cases

In the second half of 2007, the CPC commenced six investigations of suspected price
cartels, five of which also saw the undertakings being raided by CPC officials. The
investigations concerned the following sectors: (1) milk and milk products, (2) vegetable
cooking oil, (3) poultry and eggs, (4) bread and confectionery, (5) taxi services, and (6)
insurance. In all these cases, the CPC’s investigations unveiled cartel agreements. The
latest cartel proceedings were instigated owing to suspected anti-competitive practices
in the petrol sector.

Five of these investigations have ended with fines being imposed. It is noteworthy
that the CPC has not shied away from fining market leaders. For example, 14 Bulgarian
insurance companies were fined a total of 2.5 million levs for agreeing on minimum
insurance premiums and maximum insurance compensations. The CPC issued fines
for the infringement of the national competition rules as well as Article 81 of the
EC Treaty. Furthermore, fines of 293,000 levs were imposed on 28 egg and poultry
manufacturers for price fixing and the exchange of sensitive business information, and
a trade association was fined 1.9 million levs for fixing the purchase price of sunflowers
and the selling price of sunflower oil between 2005 and 2007.

The CPC issued its most recent decision against an alleged cartel on the market
of construction and maintenance equipment for spas and wellness centres. Several
competitors within an association fixed minimum prices and other trade conditions,
corrupted public procurement procedures and allocated markets as well as exchanged
sensitive information and boycotted competitors. The competitors and the association
were fined in total 340,000 levs.

The decisions mentioned above were issued pursuant to the old LPC. The amount
of the sanctions is therefore not indicative for the future sanction policy of the CPC.
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v Trends, developments and strategies

After 17 years of virtual dormancy, the CPC became very active in the second half of
2007 when it started ex officio an array of investigations into suspected cartel behaviour
in various industries. This surge in cartel law enforcement will be corroborated by the
LPC, which affords the CPC stricter means of cartel law enforcement.

The CPC is determined to become even more active in public enforcement by
using dawn raids to gather the necessary evidence. It will be interesting to see how the
CPC will make use of the new maximum fine and its notice on the method of settings
fines in the pending cases. It will also be interesting to see how often companies will use
the leniency programme.

III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

7 Preliminary remarks — legislative developments

Restrictive agreements

The new LPC has abolished the notification system for restrictive agreements. Now,
anti-competitive agreements that create countervailing efficiencies are exempt from the
cartel prohibition and automatically enforceable with no prior decision to this effect
needed. Hence, the cartel prohibition pursuant to the LPC is fully harmonised with
Article 81 of the EC Treaty.

Legal certainty is safeguarded by various block exemption regulations. Such
regulations exist for specialisation agreements, vertical agreements, agreements for
research and development, and agreements in the motor vehicle sector.

The CPC has also adopted rules on networks of vertical agreements with
negligible effect on competition. In line with the European Commission’s block
exemption regulation for vertical agreements, a network of distribution agreements has
negligible effects on competition if the parties to an agreement do not have an individual
market share of mote than 5 per cent and the network does not cover more than 30 per
cent of the relevant market.

Furthermore, the market share thresholds for de minimis (horizontal and vertical)
agreements have been brought in line with the de munimis notice of the European
Commission. Now, restrictive agreements are deemed not to create an appreciable adverse
impact on competition if in case of horizontal agreements the combined share in the
relevant market of the parties to the agreement does not exceed 10 per cent, or in vertical
agreements the individual share does not exceed 15 per cent in any relevant market.

Abuse of a market dominant position

The presumption of market dominance was removed in the LPC. Under the old act,
market dominance was presumed when an undertaking had a market share of 35 per
cent. Now, the existence of market dominance is assessed based on an undertaking’s
market share, financial resources, sources of supply, technological level and relations
with other undertakings.
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Procedural rules

The new LPC has also introduced a possibility to bring investigations of alleged anti-
competitive practices to a speedy end by offering commitments. Pursuant to the LPC,
infringement proceedings are divided into two phases. At the end of phase I (fact finding
phase), the respective undertaking will receive a statement of objections from the CPC
if the compiled facts indicate an illicit behaviour.

An undertaking may then offer commitments to allay competition concerns,
which the CPC can make binding. However, commitments are not a viable solution if
the behaviour in question has a significant and lasting negative impact on competition
within a major part of the national market. If the remedies are approved, the CPC will
terminate the proceedings without adopting a formal decision that establishes whether
an infringement has occurred.

The CPC may resume proceedings if the undertaking fails to adhere to the
commitments; the citcumstances on which the decision was based change; or the decision
was based on incomplete, incorrect or misleading information. The commitments can
also be accepted for a specific period only. The CPC may also impose periodical fines
for not adhering to commitments of up to 5 per cent of the average daily turnorver of
the respective undertaking in the previous financial year.

i Significant cases

Restrictive agreements

In 2008, the Bulgarian Supreme Administrative Court confirmed a decision of the
CPC in favour of parallel importers of high quality alcohol brands. The decision of the
CPC was issued in 2006 upon the complaint of Be Ge In Ltd against three companies
belonging to Diageo Group, which were subsequently fined a total of 600,000 levs
for restrictive practices against parallel importers. The three companies entered into
agreements with importers that made the import of products with Diageo’s trademarks
conditional on their explicit permission.

Abuse of market dominance

In 2008, the CPC quickly responded to press articles on alleged abuses of market
dominance in the regional retail markets for energy distribution and initiated investigations
of the respective energy companies. The investigations led to the implicated group of
undertakings being fined 1.1 million levs.

In May 2008, the CPC fined Bulgarian Post EAD, the state-owned postal services
monopoly, for the abuse of its dominant position on the market for home delivery
services of periodical newspapers and magazines. The CPC established that Bulgarian
Post EAD had engaged in predatory pricing between 2005 and 2008 by providing
home delivery services to customers at price levels below costs with the aim of forcing
competitors to exit the market. Bulgarian Post EAD was fined 50,000 levs and was
instructed to terminate the infringement.

Following the privatisation of the Bulgarian Telecommunication Company AD
(BTC) in 2004, the CPC has instigated several investigations against BTC over the
years and fined BT'C for various forms of abusive behaviour in different segments of
the market for telecommunications services, including internet ADSL access, access
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to fixed subscriber lines and fixed-line telephony services. The abusive behaviour of
BTC included the imposition of unjustified high access fees, refusal to grant access
and bundling. The highest fine came in November 2007 when BTC was fined 250,000
levs for bundling — without objective justification — its ADSL internet access and voice
telephone services.

Also the last two months of 2008 saw other undertakings being fined for abusing
a dominant market position. In the beverages sector a total fine of 500,000 levs was
imposed for restricting intra-brand competition. Also, in the regional heating sector a
total fine of 400,000 levs was imposed for, snter alia, foreclosing a competitor.

7 Trends, developments and strategies

The CPC commenced a number of investigations into abusive practices lately on the
basis of media reports and information from other market participants. It is expected
that the CPC will make use of its broadened investigative powers and continue to react
to complaints by market patticipants and press articles on alleged prohibited behaviour
swiftly.

Given that public enforcement in Bulgaria only picked up in 2007, no real trends
and strategies can be observed so far other than the surge in public enforcement. An
interesting aspect, though, is that recent sector inquiries prompted the CPC to open
infringement proceedings against undertakings (please see Section 1V, znfra).

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

The new LPC regulates the power of the CPC to conduct sector inquiries in more
detail. It affords the CPC the competence to investigate the status of the competitive
environment, to indentify the reasons which cause restrictions of competition and to
adopt measures to undo these resttictions.

i Significant cases

Since 2003, the CPC has completed five sector inquiries. The latest investigations related

to:

a the production and distribution of drugs (which was initiated in 2006 owing to
the consolidation process in the sector, and concerns over unfair practices); and

b retail banking (which was instigated in 2008 due to economic and social importance
of the sector, and the increased credit activity of the market players).

In all of these inquiries the CPC scrutinised (1) practices, to find out whether any of these
appreciably restricted competition; (2) possible defects in the legal framework; and (3)
administrative activities that might have affected competition in the respective sector.

The findings in each inquiry prompted the CPC to issue recommendations to
restore effective competition. The CPC also warned the market participants that it
will observe their behaviour closely, and that if the CPC finds sufficient evidence of
competition law infringements, it will initiate individual proceedings.
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i Consequences of the investigation into the market for drugs

On the basis of the findings in the drugs inquiry, the CPC opened two investigations
for restrictive and abusive practices. In one of the cases, the investigation was opened
against three wholesale companies (Sting AD, Sanita Trading AD and Trade League
AD) for suspected abuses of a market dominant position by refusing to supply and
offering products to distributors under discriminatory conditions. In the second case,
the wholesale company Higia EAD was investigated over the alleged imposition of
vertical restraints on retailer Pharma Expert. However, neither investigation revealed
any violation of competition rules.

In addition, the CPC found that effective competition on the market was hampered
by the legal framework. According to the CPC, the statutory price formation mechanism
and a number of other restrictions (i.e., the number of pharmacies owned by one person
or entity) restricted competition. The CPC recommended amendments to the respective
act so that all natural persons or legal entities may open pharmacies. Additionally,
horizontal integration of pharmacies should be allowed. In the same decision, the CPC
stated, though, that restrictions of vertical integration (of drug producers, distributors
and retailers) in the sector do not adversely affect competition.

7ii Retail banking

According to the investigation into retail banking, the market is characterised by a
high level of competition, although consolidation has been strong in the recent years.
However, the CPC made several recommendations to financial institutions (including,
the introduction of a uniform criterion by announcement of the deposits’ interests
and providing costumers with information about all credit costs before signing the
contracts).

w Trends, developments and strategies

Pursuant to the new LPC, the CPC may commence sector investigations if it has serious
doubts whether there is effective competition in a particular economic sector ot region
but lacks sufficient information why this is so. The CPC may start such inquiries also on
the basis of statements from consumers or market partcipants or media information.

v Outlook

Sector investigations are expected to become an important tool for improvements of
market structures and the increase of competition in sectors that currently suffer from
restrictions of competition. For the time being the CPC has given no indications which
sector might be the subject of the next inquiry.

A% STATE AID

As Bulgaria became a Member State of the European Union in 2007, the European
Commission is competent to control the state aid granted by the Bulgarian Authority.
However, the Bulgarian State Aid Act and the Regulation for Implementation of the
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State Aid Act provide for powers and obligations of the Bulgarian state authorities as
regards granting, notification and monitoring of state aid.

i Significant cases

In 2005 and 2006 Bulgaria submitted a series of measures to the European Commission

which Bulgaria wished to be regarded as existing state aid after the accession of Bulgaria

to the European Union. As such, the following measures were analysed by the European

Commission:

a Amendments to the financial scheme for supporting innovative undertakings
through the National Innovation Fund approved by the CPC with Decision
142/2005. The measure is a scheme in the form of direct subsidy for research
and development, promotion of small and medium enterprises and cooperation
with research institutions. The scheme is approved until 2009 with a yearly budget
as follows: 2006 — €3.6 million; 2007 — €7 million; 2008 — €11.15 million; 2009
—€21.15 million.

b A further financial scheme for supporting innovative undertakings through the
National Innovation Fund, which is a scheme directed at research and development
aid for enterprises, in particular for SMEs. The scheme was approved until the
end of 2008 with the following budget: 2005 — €2.5 million; 2006 — €4 million;
2007 — €6.5 million; 2008 — €10.6million.

Furthermore, according to the Bulgarian Regional Aid Map No. 1/2007 (approved
by the European Commission on 24 January 2007), the whole territory of Bulgaria
is divided into six regions which were considered to be eligible for regional aid under
Article 87(3)(a) of the EC Treaty. The intensity of the regional aid for all six regions is 50
per cent. For the time being, the European Commission has approved one regional aid
scheme under the Corporate Income Tax Act as compatible with the Common Matket.
The scheme is multi-sectoral and opened with a yeatly budget of €11 million for the
period 2007 to 2013. Besides, the European Commission was informed by the Bulgarian
authorities about a regional investment state aid scheme incorporated in the Law for
Investments Stimulation for all economic sectors in a total amount of €72 million for
six years which falls within the scope of the group exemption regulation for regional
investment aid.

In 2007, the European Commission approved an aid scheme for compensation
of losses incurred by agricultural producers for totally devastated areas as a result of
natural disasters or adverse weather conditions. The budget of the scheme is some €307
million for a period from October 2007 to October 2012. The beneficiaries of the aid
are agricultural manufacturers.

i Trends, developments and strategies

In general, any Bulgarian state authority (at national or regional level) may grant state
aid via legal and individual administrative acts. These authorities are responsible for the
conformity of all measures with the EC state aid rules. When an authority intends to
grant state aid, the aid must be compatible with the substantive provisions of the EC
state aid rules.
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The institutions responsible for the administration of the state aid granting
process in Bulgaria, its coordination and compliance with the EC State Aid rules are
the Minister of Finance and the Minister of Agriculture and Food Supply. The Ministry
of finance has general competences for all economic sectors, while the Ministry of
Agriculture and Food Supply is authorised only with respect to state aid in two specific
sectors: agriculture and fisheries. Both institutions may control the granted aids with
regard to their expedience and effectiveness.

State aid measures that fall outside the scope of the EC group exemption and the
de minimis regulation must be notified to the European Commission to be assessed for
their compatibility with the Common Market.

7t Outlook

Bulgarian authorities tend to strictly follow the substantive EC state aid provisions, as
well as the enforcement practice of the European Commission. With regard to state aid
reform, the authorities react relatively fast and take the respective necessary amendments
in the national legal framework on state aid. For the time being, Bulgaria has not notified
state aid measures in connection with financial crises to the European Commission.

VI  CONCLUSIONS

7 Pending cases and legislation

The CPC became very active in the second half of 2007 when it started ex officio an array
of investigations into suspected cartel behaviour in various industries. The increased
focus on competition law enforcement by the CPC is also underpinned by the fact that the
authority has responded quickly to press articles on alleged abuses of market dominance
at the regional retail markets for energy distribution and initiated investigations at the
end of September 2008 against the respective energy companies. The CPC also reacted
quickly to media coverage on abusive behaviour by a local water supply undertaking;

This surge in cartel law enforcement will be corroborated by the new Competition
Protection Act, which entered into force in December 2008 and which affords the CPC
stricter means of cartel law enforcement, including significantly higher maximum fines
and broader investigative powers. It remains to be seen whether the CPC can maintain
the impressive track record of cartel investigations and decisions that we have witnessed
over the past two years.
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Chapter 6

CANADA

Randal T Hughes, Donald B Houston, Oliver | Borgers, and Jeanne L Pratt*

OVERVIEW

Prioritisation and resource allocation of enforcement authorities

On 12 March 2009, the most significant amendments to Canada’s Competition Act'
(‘the Act) in 25 years became law with the passage of Bill C-10% The amendments

fundamentally change Canada’s cartel laws and merger review process, moving Canada’s

competition laws much closer to those of the United States. They also significantly

increase potential penalties for cartels, abuse of dominance and misleading marketing

practices.

Some of the changes were included in the Conservative Party platform during the

autumn 2008 Canadian federal election.” Other changes stem from the recommendations

of the government-appointed Competition Policy Review Panel which released its final

report in July 2008.* The amendments were passed very quickly because they were

Randal T Hughes, Donald B Houston, Oliver ] Borgers, and Jeanne L Pratt are all partners at
McCarthy Tétrault LLP in Toronto.

R.S.C. 1985, c. C-34, as amended.

An Act to implement certain provisions of the budget tabled in Parliament on 27 January 2009
and related fiscal measures, 2nd Session, 40th Patliament, 2009 (as assented to 12 March 2009),
S.C. 2009, c.2.

For more information on the Conservative Party Election Platform, see the McCarthy
Tetrault LLP publication entitled: ‘Re-Elected Canadian Government Promises Significant
Amendments to Canada’s Competition Act and Investment Canada Act’ (www.mccarthy.ca/
article_detail.aspxrid=4260).

For more information on the Panel’s Recommendations, please see the McCarthy Tetrault LLP
publication entitled: ‘Competition Policy Review Panel Recommends Significant Changes to
Canada’s Competition, Investment and Immigration Laws’ (www.mccarthy.ca/article_detail.
aspxrid=4071).
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included in the legislation required to implement the Canadian government’s economic
stimulus package announced in the budget in January 2009.

Other significant developments in Canadian public competition enforcement and
policy over the past year include judicial scrutiny of the Competition Bureau’s approach
to subpoenas and interim orders, and the introduction of a draft Leniency Program.

i Enforcement agenda

The Competition Bureau’s (‘the Bureau’) stated intention of vigorous enforcement of the
Competition Act (‘the Act’) has not been matched by enforcement activity. Over the past
yeat, the Butreau has brought very few cases to the Competition Tribunal (‘the Tribunal’)
or the courts in significant contested matters. 2009 may bring significant changes with
the amendments to the Act as well as the appointment of a new Commissioner of
Competition (‘the Commissioner’) in Canada. Sheridan Scott, the past Commissioner,
stepped down at the end of December 2008, and her successor has not yet been
appointed. Melanie Aitken, formetly Deputy Commissioner — Mergers, is the Acting
Commissioner.

II CARTELS AND CRIMINAL CONDUCT

i Significant cases

The former Commissioner declared domestic conspiracies and bid-rigging a top
enforcement priority. While there was news of several charges or pleas in relation
to retail gas price-fixing® in Quebec and bid-rigging®, as well as searches and othet
investigative activity (notably in the chocolate industry), no significant contested
domestic or international cartel prosecutions took place in Canada over the past year.
Fines as a result of negotiated pleas were imposed against participants in international

5 In June 2008, charges were laid against 13 individuals and 11 companies concerning retail
operations in four local Quebec markets. To date, six individuals have pleaded guilty. For more
information, please see the Competition Bureau website: www.competitionbureau.gc.ca.

6 For further information, please see the following Competition Bureau announcements:
‘Competition Bureau Announces Charges Against Companies Accused of Rigging Bids
for Government of Canada Contracts’ (19 February 2009); ‘Competition Bureau Obtains
Prohibition Orders Against School Bus Operators’ (19 February 2009); and ‘Quebec
Construction Companies Charged with Bid-rigging Following Competition Bureau

Investigation’ (10 November 2008). Available online: www.competitionbureau.gc.ca.
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price-fixing cartels related to various rubber and rubber chemical products’, isostatic
graphite®, graphite electrodes’ and hydrogen peroxide.'

Deceptive marketing and telemarketing continued to be an area of focus by
the Bureau and the Director of Public Prosecutions (‘DPP’) with numerous pleas and
convictions registered. In October 2008, the Ontario Court of Appeal heard the DPP’s
appeal from David Stucky’s acquittal on charges of misleading advertising pursuant to
Section 52 of the Act. Mr Stucky mailed promotional materials from Canada to many
countries in the wotld, but not Canada. The trial judge determined that the phrase ‘the
public’ in Section 52 means ‘persons in Canada’ rather than ‘persons anywhere’. The
Court of Appeal allowed the DPP’s appeal, holding that the phrase ‘to the public’ is
not restricted to the Canadian public and ordered a new trial." In the meantime, the
amendments to the Act remove any uncertainty surrounding the geographical boundary
of the phrase ‘to the public’ in Section 52. The amendments provide that it is not
necessary to show that any member of the public to whom the representation was made,
was within Canada in order to secure a conviction.

7 Trends, developments and strategies

Changes to Canada’s Cartel Law
Anti-competitive agreements among competitors have been subject to criminal
prosecution since Canada’s first anti-combines legislation was introduced over a century
ago. Throughout that time, the Crown has had to prove beyond a reasonable doubt that
agreements among competitors have negative competitive effects in that they ‘unduly’
lessen or prevent competition.

Amendments to Canada’s cartel provisions, which come into force in March
2010, will make three significant changes:

a the burden of proving anti-competitive effects for ‘hard core’ competitor
agreements to fix prices, allocate markets or restrict supply will be removed,;

b the maximum penalties for criminal conspiracy will increase to $25 million or 14
years in prison or both, from the current $10 million or five years in prison, or
both; and

7 For further information, please see the following Competition Bureau Announcement: ‘Bayer

Group Fined $3.645 million for its Role in Three International Cartels’ (30 October 2007).
Available online: www.competitionbureau.gc.ca.

8 For further information, please see the following Competition Bureau Announcement:
‘Japanese Company Pleads Guilty to Price Fixing’ (19 September 2007). Available online:
www.competitionbureau.gc.ca.

9 For further information, please see the following Competition Bureau Announcement:
‘SEC Carbon Pleads Guilty to Conspiracy’ (9 November 2007). Available online: www.
competitionbureau.gc.ca.

10 For further information, please see the following Competition Bureau Announcement: ‘Akzo
Nobel Chemicals International BV Fined $3.15 million for its Role in an International Cartel’
(21 November 2008). Available online: www.competitionbureau.gc.ca.

11 R. v Stucky, 2009 ONCA 151 (Ont. C.A).
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¢ the prospect of criminal prosecution for competitor agreements which are not
within the hard core categories will be removed and replaced by a new civil
mechanism permitting the Commissioner to challenge competitor agreements
which result in a substantial prevention or lessening of competition.

The removal of the requirement to demonstrate anti-competitive effects for hard core
cartel conduct will move Canada’s law much closer to the approach in the US, where
such categories of agreements are per se illegal. Once the amendments come into force,
the Crown will have to prove an agreement among competitors that is within the three
impugned categories, which it may do based on circumstantial evidence, but it will not
have to prove adverse competitive effects in order to secure a conviction. Further, no
conviction will be registered where the parties to an agreement can establish, on a balance
of probabilities: that the agreement is ancillary to a broader or separate agreement by the
parties; that the ancillary agreement is directly related to, and reasonably necessatry for
giving effect to, the objective of the broader agreement; and that the broader or separate
agreement does not, on its own, violate the new per se provision.

A dramatic increase in potential penalties available against those convicted of
criminal conspiracy will also come into force in March 2010. In the case of bid-rigging,
the amendments are already in force, increasing the potential prison sentence to 14 years
while maintaining the unlimited maximum fine. In Canada, unlike in the US, there are
no formal sentencing guidelines in cartel and bid-rigging cases. The Bureau recently
released a Draft Information Bulletin on Sentencing and Leniency in Cartel Cases'
which largely reflects the current approach whereby the fine calculation is a product of
an ad hoc formula based on a percentage of affected sales, modified to reflect aggravating
and mitigating factors applicable to each individual case. In prior cases, the Crown has
multiplied the number of counts to correlate with the calculation based on affected
sales, generating fines totalling up to $49 million. It will be interesting to see if the DPP’s
approach to sentencing in conspiracy cases will change as a result of the increased fines
available. The need for 14-year prison sentences is especially curious considering that
individuals in Canada rarely go to jail for criminal anti-competitive conduct, and never
for a period as long as five years (the current maximum).

Once the new civil review mechanism for competitor agreements that substantially
prevent or lessen competition comes into force next year, the Commissioner will be able
to commence an inquiry and bring a civil application to the Tribunal for an order to cease
the agreement or the offending portion of the agreement. Parties to an agreement will
be able to defend their agreements by demonstrating that the efficiency gains brought
about by the agreement outweigh its anti-competitive effects. The new civil provision
will also limit the definition of potentially anti-competitive agreements to those between
persons ‘two or more of whom are competitors’ or potential competitors.

Until the changes to Canada’s cartel provisions come into force next March, parties
who entered into agreements before March 2009 may seek ‘free’ advisory opinions with
respect to the application of the new per se conspiracy and civil competitor agreement

12 Available online: www.competitionbureau.gc.ca/eic/site/cb-be.nsf/eng/03027 html.
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provisions. Normally, advisory opinions cost $15,000 and take up to 10 weeks. It is
anticipated that the Bureau may receive a number of requests leading up to March
2010 which may strain existing resources and the 10-week response service standard,
particularly for complex competitor arrangements. The free advisory opinions are only
available for agreements which were entered into prior to the passage of the amendments
in March 2009.

A new indictable offence for obstruction

The changes to Canada’s criminal competition laws now in force include a new
indictable obstruction offence and increase the potential fines for a summary conviction
obstruction offence. Until March 2009, the Act provided for a summary conviction (less
serious) offence for obstructing an inquiry which was punishable by a maximum penalty
of $5,000 or up to two years imprisonment. Now, the maximum summary conviction
fine has been increased to $100,000 and an indictable obstruction offence has been
added, punishable by an unlimited fine or imprisonment for up to 10 years. In past cases,
the DPP has indicted parties for obstruction of competition investigations using the
provisions of the Criminal Code of Canada in order to justify the imposition of fines
greatly in excess of the old $5,000 maximum fine available under the Act.”

Decriminalisation of price discrimination, price maintenance and predatory pricing

The price discrimination and predatory pricing offences in the Act have been repealed
and price maintenance has moved to the civil enforcement track. These changes, for the
most part, reflect the enforcement priorities of the Bureau and DPP.

Price discrimination has seldom been enforced by the Bureau and predatory pricing
has not been a high criminal enforcement priority. These practices may continue to be a
concern to the Bureau where they are engaged in by those who possess market power.
In those cases, the Bureau could commence proceedings under the abuse of dominant
position provisions of the Act. As discussed in further detail below, while this removes
the prospect of criminal sanction, it may also make it easier for the Commissioner to
enforce and will increase the potential financial penalty for those found to have engaged
in the activity.

Price maintenance has been moved from criminal to civil enforcement. Price
maintenance has been enforced by the Bureau as a criminal offence in the past, and its
movement to the civil enforcement regime marks a significant change. It removes the
prospect of ctiminal sanction and of civil actions for damages pursuant to the Act'* for
price maintenance in Canada. The changes will, however, permit private parties to seek

13 In June 2004, Morgan Crucible Company plc pleaded guilty pursuant to s. 139(2) to obstructing
an inquiry of the Commissioner of Competition and paid a fine of $550,000. For more
information, please see the following Competition Bureau Announcement: ‘Morgan companies
fined $1 million for obstruction and price-fixing Cite Morgan Crucible’ (1 June 2004). Available
online: www.competitionbureau.gc.ca.

14 Section 36 of the Competition Act permits parties to sue for loss or damage suffered as a result

of conduct which is contrary to the criminal offences set out in Part VI of the Act.
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leave from the Tribunal to bring an application to regain supply on usual trade terms
or other remedial orders (and costs) where the party can demonstrate that it is ‘directly
affected’ by the conduct. This is a lower threshold than under existing provisions for
private applications for refusal to deal, exclusive dealing, market restriction and tied
selling, where private parties must demonstrate that they are ‘directly and substantially’
affected by the alleged conduct.

Under the old criminal price maintenance provisions, it was a criminal offence
to ‘attempt’ to influence the price upwards or discourage price reduction, and there was
no requirement to demonstrate a negative effect on competition to secure a conviction.
The new civil price maintenance provisions do not apply to an ‘attempt,” and require
parties to demonstrate an ‘adverse’ effect on competition stemming from the conduct.
The Commissioner or a private party granted leave by the Tribunal will therefore have
to demonstrate that the action taken has actually led to higher prices, and that the
conduct has had an adverse effect on competition in a market. The new provision allows
businesses greater flexibility to influence downstream pricing.

Competition Burean policy statements

In March 2009, the Buteau released an updated draft Sentencing and Leniency Bulletin'®
(originally released in April 2008)'. The draft Bulletin sets out the factors and approach
by the Bureau (which investigates the conduct) when formulating its recommendation
to the DPP (which prosecutes the conduct) for leniency in cartel cases. It also sets out
the Bureau’s approach to various aggravating and mitigating factors to be considered in
sentencing for criminal anti-competitive conduct. With respect to sentencing principles,
the draft Bulletin indicates that the Commissioner will ‘typically’ recommend that the
DPP consider applying for a prohibition order in addition to a guilty plea. This has not
been ‘typical’ in most recent cartel pleas and is rare for international conspiracies. In the
past, prohibition orders have been used as an alternative to a guilty plea, not in addition
to a guilty plea. The draft Bulletin indicates that the Bureau will only consider resolving
a matter solely with a prohibition order (i.e., without a guilty plea) in ‘exceptional
circumstances’.

The draft Bulletin also sets out a declining scale of discounts for those who do
not qualify for immunity but wish to co-operate fully with authorities. Under the draft
Leniency Bulletin, the second-in party would be eligible for a reduction of up to 50 per
cent of the fine that otherwise would have been recommended, with subsequent parties
eligible for discounts of up to 30 per cent. In all cases, the amount of the discount is
conditional on a number of factors, including full, timely and continuing cooperation.
The draft Bulletin notes that the full amount of the discount will only be available in
‘exemplary’ circumstances.!”

15 Available online: www.competitionbureau.ge.ca/eic/site/cb-be.nsf/eng/03027. html.
16 Available online: www.competitionbureau.gc.ca/epic/site/cb-be.nsf/en/02663¢.html.
17 Competition Bureau, draft Sentencing and Leniency Bulletin, page 26. Available online:

www.competitionbureau.gc.ca/eic/site/cb-be.nsf/eng/03027. html.
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The draft Bulletin followed the release of a significantly revised Immunity
Bulletin and Frequently Asked Questions'® (the key policy documents that form Canada’s
Immunity Program)'’ in October 2007. The revised Immunity Program includes the
following key changes:

a the standard for exclusion from thelmmunity Program has been changed from
an instigation or sole beneficiary test to a coercion test (similar to the test applied
by the European Commission);

b immunity applicants will no longer have to provide restitution to qualify. The
Bureau will leave that function to plaintiffs in civil suits;

¢ revocation of immunity for non-disclosure of offences will be limited to
intentional non-disclosure or lack of due diligence; and

d theBureau will not pursue proactive immunity (i.e., contacting individuals who
may have useful information with an offer of immunity in exchange for co-
operation), an approach followed by the authorities in the United States.

The Bureau also released revised policies on corporate compliance programmes and

search warrants;” and draft bulletins on trade associations and multi-level marketing.*!

Impact of amendments on private actions

Section 36 of the Act permits parties to sue for loss or damages suffered as a result

of conduct that is contrary to the criminal provisions set out in Part VI of the Act.

The changes to the Act’s criminal provisions therefore also impact civil actions in the

following ways:

a The removal of the requirement to prove anti-competitive effects of a price fixing,
market allocation or supply restriction conspiracy should make it easier for civil
plaintiffs to prove liability in follow-on class actions. At present, in the absence of
a conviction, plaintiffs have to demonstrate, on a balance of probabilities, that a
price fixing agreement ‘unduly’ lessened competition, namely, led to higher prices.
Once the changes to the cartel laws come into force in March 2010, plaintiffs will
have to prove the agreement but will not have to show that the agreement had
anti-competitive effects.

18 Available online: www.competitionbuteau.gc.ca/epic/site/cb-be.nsf/en/02483¢. html.

19 For further information, please see the McCarthy Tétrault LLP publications entitled:
‘Competition Bureau Releases New Guidelines on Immunity and Confidentiality’, available
online: www.mccarthy.ca/article_detail.aspx?id=3715, and ‘Competition Bureau to Introduce
Formal Leniency Program for Criminal Offences’, available online: www.mccarthy.ca/article_
detail.aspx?id=3927.

20 For further information, please see the McCarthy Tétrault publication entitled: ‘Competition
Bureau Releases New Guidelines on Immunity and Confidentiality’, available online:
www.mccarthy.ca/article_detail.aspxrid=3715.

21 All draft and final Competition Bureau guidelines and bulletins are available online:

www.competitionbureau.gc.ca/epic/site/cb-be.nsf/en/h_00170e.html.
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b The changes will make it more difficult for private plaintiffs to sue to recover
damages for competitor agreements which involve conduct other than price
fixing, market allocation or supply restriction, since these types of agreements
will no longer be covered by the criminal provisions of the Act.

¢ Private plaintiffs can no longer sue for damages for price discrimination, predatory
pricing or price maintenance under the Act, although they may seek leave to bring
an application before the Tribunal in the case of price maintenance.”? In those
cases, the applicant will not be able to recover damages, but will be able to seek
injunctive relief, an order to cease the offending conduct or other remedial orders
and its costs of the application.

it Outlook

In addition to the new significant amendments, the next year will bring changes
to the enforcement team with the appointment of a new Commissioner. The past
Commissionet’s stated criminal enforcement priorities of domestic cartels and bid-
rigging was not matched by enforcement activity. It will be interesting to see if a new
Commissionet, coupled with per se liability for price fixing, market allocation and supply
restriction agreements, will lead to greater criminal enforcement activity.

II'  ANTITRUST: DOMINANCE, REVIEWABLE CONDUCT AND
MERGER REVIEW

i Significant cases

There were no significant contested abuse of dominance cases, or any other substantive
cases under the Act’s civil provisions brought by the Commissioner during the past
yeat. The only recent significant contested matters occurred in the context of the
Commissionet’s review of the acquisition of discount brewer Lakeport by Labatt. They
involved procedural issues regarding the exercise of the Commissioner’s powers to
seek interim orders to extend a merger review period and to seek court orders for the
production of information and documents.

With respect to interim orders, the Federal Court of Appeal (‘FCA’) dismissed
the Commissioner’s appeal of a Tribunal order that denied the Commissioner an interim
order to delay closing of Labatt’s acquisition of Lakeport Brewing for 30 days (to
permit the Commissioner to complete her review).? Section 100 of the Competition
Act provides a mechanism for the Commissioner to seek an interim order where, ‘in
the Commissioner’s opinion, more time is required to complete the inquiry, and where,
in the absence of an order, an action could be taken that would substantially impair the
ability of the Tribunal to remedy the effect of the proposed merger.

22 This does not affect the ability of plaintiffs to sue under other common law causes of action
such as intentional interference with economic relations.

23 Canada (Commissioner of Competition ) v. Labatt Brewing Co. [2007] C.C.T.D. No. 5 (Comp. Trib.),
appeal dismissed (2008), 289 D.LL.R. (4th) 500 (Fed. C.A.).
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While the Commissioner lost her appeal, the FCA expressly confirmed that
the Commissioner need not demonstrate that the proposed transaction will lead to a
substantial lessening of competition in order to be granted an interim order to delay
closing under Section 100 of the Competition Act. Rather, the Commissioner need
only demonstrate that, without an interim order, the Tribunal’s remedial powers would
be substantially impaired. The FCA’s decision did not preclude a substantive merger
challenge of the Labatt/Iakeport transaction by the Commissioner at any time within
three years of the completion of the transaction.”* Merging parties that proceed to close
despite the Bureau’s expression of substantive concerns assume a significant risk that
the Butreau may challenge the transaction.”

The Commissioner’s second loss came when the Federal Court struck down
orders for the production of documents and information issued under Section 11 of
the Act against Moosehead and ILabart/Lakeport, finding that representations made
by the Commissioner in her ex parte application had been ‘misleading, inaccurate and
incomplete in several matetial respects’.®

While the Federal Court’s decision is limited to the particular facts of the Labatt/
Lakeport case, its strongly worded message encouraged the Commissioner to take a closer
lookatSection 11 orders. The Commissioner and the Deputy Minister of Justice appointed
a special advisor to review the standard of disclosure required in ex parte applications and
the Bureau’s Section 11 process. However, the special advisot’s report, released in August
2008%, is unlikely to change the Commissionet’s use of ex parte process to obtain Section
11 orders. The report largely commends the Commissioner’s approach to Section 11
orders. It also says the Court’s findings in Labatt were unwarranted, even though the
Commissioner did not appeal the Court’s findings or include a review of the decision as
part of the special advisot’s terms of reference.”® A joint Competition Bureau/Canadian
Bar Association task force is currently reviewing the Bureau’s approach to Section 11
orders. In the meantime, the Bureau closed its inquity into the Labatt/ILakeport merger
in January 2009.%

24 The Competition Bureau announced the closure of its inquiry in January 2009.

25 For more information on the Federal Court of Appeal’s reasons, please see the McCarthy Tétrault
publications entitled: “Warm Beer from the Federal Court of Appeal: The Labatt/Lakeport
Section 100 Decision’, available online: www.mccatthy.ca/atticle_detail.aspx?id=3829.

26 Canada (Commissioner of Competition) v. Labatt Brewing Co. [2008] EC.J. No. 127 (EC.T.D)) at
paragraph 36.

27 Brian Gover, ‘Review of Section 11 of the Competition Act’, report commissioned by the
Commissioner of Competition and Deputy Minister of Justice. Available online:
www.competitionbureau.gc.ca/epic/site/cb-be.nsf/en/02709¢. html.

28 For further information on the Special Advisor’s Report, please see the following McCarthy
Tétrault publication: ‘Gover Report Unlikely to Change Competition Bureau’s use of Ex Parte
Section 11 Otders’, available online: www.mccarthy.ca/article_detail.aspx?id=4112.

29 For further information, please see the following Competition Bureau Announcement:
‘Competition Bureau Completes Review of Labatt’s Acquisition of Lakeport’ (16 January
2009). Available online: www.competitionbureau.gc.ca/eic/site/cb-be.nsf/eng/02951.html.
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i Trends, developments and strategies

New and increased administrative monetary penalties for abuse of dominant position and deceptive
marketing practices

Until March 2009, those found by the Tribunal to have abused their dominant position
were subject to orders to cease the offending practice of anti-competitive acts or where
that would not be adequate to address the anti-competitive effects, other potentially
broad remedial orders (including the divestiture of assets). As a result of amendments
to the Act in 2002, domestic airlines were also potentially subject to penalties (known
as ‘administrative monetary penalties’ or ‘AMPs’) of up to $15 million for abuse of
dominant position.

Amendments to the act in 2002 also introduced AMPs for deceptive marketing
practices under the civil provisions of the Act. Corporations found to have engaged in
civil deceptive marketing practices were subject to orders to cease the offending conduct,
publish notices and pay AMP’s of up to $100,000 for the first order and thereafter
up to $200,000. Individuals were subject to AMP’s of $50,000 and $100,000 for each
subsequent ordet.

The 2009 amendments introduced significant AMPs for those found to have
abused their dominant position and dramatically increased the potential AMPs under the
deceptive marketing provisions of the Act. AMPs of up to $10 million for a first finding
of abuse of dominant position and thereafter up to $15 million will now be available to
the Competition Tribunal. Further, the potential AMPs also increased to these levels for
corporations found to have engaged in deceptive marketing practices (from $100,000 and
$200,000 respectively). For individuals, the maximum AMPs also increased dramatically
from $50,000 and $100,000 to $750,000 and $1 million respectively.

The constitutional validity of AMPs of this magnitude is questionable, in that
they are akin to the imposition of criminal sanction (fines) without the protection of
a stronger burden of proof and important procedural rights. The AMP’s are greater in
magnitude than the current $10 million maximum fine under the Act’s criminal cartel
provisions. At a minimum, respondents should be in a position to argue for greater
procedural fairness in abuse and deceptive marketing cases.

Owerbanl of merger provisions

The amendments to the Actinclude significant changes to the pre-notification procedures

applicable to the Canadian merger review process. The changes include:

a Increased thresholds for pre-notification: the $400 million ‘size of the parties’
threshold did not change, but the ‘size of the transaction’ threshold increased
from $50 million to $70 million for the remainder of 2009. After that, the ‘size of
the transaction’ threshold will be revised upward annually using a formula based
on the increase of nominal gross domestic products.

b Changes to statutory waiting periods and compulsory powers: until the
amendments came into force in March 2009, parties to a proposed transaction
that triggered the thresholds noted above were subject to a maximum statutory
waiting period of 42 days, with the majority of uncomplicated transactions subject
to a 14 day waiting period. The amendments more than double the old initial 14
day waiting period to 30 days and, in complicated transactions, could increase the
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waiting petiod by several months.”® For the small minority of transactions that
may raise substantive competition concerns, Canada’s merger review process is
now similar to that of the US. This is not a change that is likely to benefit merging
parties. It will likely make the process longer and more expensive for transactions
that raise substantive competition issues. Under the old merger review regime, if
the Commissioner wanted more than 42 days to review proposed transactions
which raised substantive issues, she had to seek a 30-day interim order from
the Tribunal and could only seck one additional extension of that order. If the
Commissioner required information to supplement the parties’ pre-notification
filings to complete the review, she also had to seek a court order pursuant to
Section 11 of the Act for the production of information (in the absence of
voluntary agreement with the parties). In practice, these orders requested extensive
information and production of documents within a short time period. However,
the statutory waiting period continued to run while the parties responded to the
order, i.e. there was no suspension of the 42-day statutory waiting period (absent
an interim order). Further, in the event of a dispute regarding the information
requested or other terms of the order, it remained subject to court supervision.
The amendments remove judicial oversight of the information gathering process
with respect to the merging parties.”® Under the new regime, the Bureau can issue
a request for information that is ‘relevant to the Commissionet’s assessment of
the proposed transaction’ to the merging parties within 30 days after the parties
have filed their pre-notification filings. Once the parties’ response is complete,
and only then, a second 30-day period begins to run. A similar ‘second request’
procedure has been used for the past 30 years in the US. Second requests in the
US usually seek voluminous information, and can take months and millions of
dollars to respond to. Unlike the current use of Section 11 orders in Canada,
there will be little judicial oversight of the second request process and the waiting
period will be suspended until the response is complete.

One year post-closing challenge window: the amendments decreased the post-
closing time period during which the Commissioner may bring an application
challenging a transaction from three years to one year. In practice, the Bureau has
continued metger inquities long after closing in certain cases. This provision will
ensure that parties to a transaction face a shorter period of uncertainty.

Changes tolnvestment Canada Act: the Investment Canada Act ((ICA) provides
a mechanism for review of proposed investments in Canadian businesses by non-
Canadians which are above certain prescribed thresholds in order to ensure that
they are ‘of net benefit to Canada,” so as to encourage economic growth and

30

31

Parties in uncomplicated proposed transactions where there is no or little overlap between the
parties may continue to apply for an Advance Ruling Certificate (‘ARC’) to be exempted from
the pre-notification filing requirements. ARC applications are not subject to a statutory waiting
period.

The Commissioner must still seek court orders for the production of information and

documents from third party industry participants.
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employment in Canada. In practice, many mergers which are subject to pre-
notification under the Competition Act also require approval under the ICA.
The same legislation which amended the Competition Act also made significant
changes to the ICA. The amendments increase the scope of government review
to encompass concerns of national security in respect of acquisitions of control
and minority investments in Canadian businesses by non-Canadians, regardless
of whether the investment exceeds the applicable financial thresholds. Where
the responsible Minister has ‘reasonable grounds to believe that an investment
by a non-Canadian could be injurious to national security,” the Minister may deny
the investment, ask for undertakings, or impose terms or conditions for the
investment or, where the investment has already been made, require divestiture.
There is no additional guidance provided on the scope of ‘national security’.

Investments by non-Canadians are subject to review if they are above certain prescribed
thresholds. The amount of the applicable threshold depends on whether the investor
or vendor is controlled by a resident of a World Trade Organization ("WT'O’) member
state, whether control of the Canadian business is directly or indirectly acquired, and
the sector in which the investment is proposed. Currently, the prescribed threshold for
pre-closing review of direct investments in relation to WTO investors in all sectors
except cultural businesses is $312 million (based on the assets on the balance sheet for
the most recently completed fiscal year). For cultural businesses and investments that do
not involve WTO investors, the threshold is $5 million. Once the amendments to the
ICA are proclaimed in force, the thresholds for WTO investments will be determined by
‘enterprise value’ rather than the book value of the assets, and the threshold will increase
to $600 million in the first two years, and to $800 million and $1 billion in the next two
bi-annual periods. After that, the applicable threshold will be determined on an annual
basis using a prescribed formula. The definition of ‘enterprise value’ will be determined
by regulations which have yet to be released. The thresholds for non-WTO investments
and investments in cultural businesses will continue to be made on the basis of the book
value of the assets of the Canadian business.

Other changes to civil provisions of the Competition Act

Other changes to the civil provisions of the Act include:

a Permitting the Commissioner to seck interim injunctions, potentially without
notice, where the Commissioner can demonstrate a ‘strong prima facie case’ that
a person has made a misleading representation for business promotion purposes
and the disposal of articles would substantially impair the ability of the Tribunal
or court to order a remedy.

b Repeal of the consignment selling provisions, which made it a reviewable practice
for a supplier who ordinarily sells a product for resale to introduce a practice
of consignment selling for the purpose of controlling the resellers’ prices or
discriminating between consignees.

¢ Private parties will be able to seek leave from the Tribunal to bring price
maintenance applications, in addition to refusal to deal, exclusive dealing, tied
selling and market restriction.
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Competition Burean policies

In January 2009, the Bureau released new draft enforcement guidelines on the abuse of
dominance provisions of the Act. The draft is intended to update the 2001 version of
the guidelines. The draft guidelines maintain the current 35 per cent individual market
share safe harbour, and increase the joint market share safe harbour from 60 per cent
to 65 per cent. They also provide additional guidance on the Bureau’s approach to such
issues as the role of intent and valid business justifications in abuse of dominance cases,
as well as providing examples of conduct which it views as crossing the line. In March
2009, the Bureau released the final version of its information bulletin on efficiencies in
merger review.”> The release of the bulletin followed a consultation process and comes
several years after the last litigated case in Canada which dealt with the treatment of
efficiencies.” The Bureau also released draft enforcement guidelines on the revised
merger review process.”

i Outlook

The next year will bring challenges to the Bureau and merging parties as they grapple
with the unknown of the new merger review regime. Important regulations outlining
the new pre-notification filing requirements®™ as well as draft guidelines setting out

the Bureau’s approach to the merger review process®

have recently been released for
public consultation. It will be interesting to see the breadth of the Bureau’s first ‘second
requests’ under the new regime (although such requests will not be made public). The
new AMPs for abuse of dominant position and increased AMPs for deceptive marketing
practices are also anticipated to bring challenges for both the Commissioner and market
participants. For the Commissioner, AMPs in the magnitude of $10 million to $15
million increase the likelihood of a constitutional challenge. For market participants, the
line between fierce competition and anti-competitive acts is not always well defined. The
risk of significant fines may discourage large competitors from competing as vigorously
as they otherwise might for the benefit of competition.

32 www.competitionbureau.gc.ca/eic/site/cb-be.nsf/eng/02942. html.

33 Canada (Commissioner of Competition) v. Superior Propane Inc. (2001), 199 D.L.R. (4th) 130 (EC.A.);
leave to appeal refused (2001) (S.C.C.), redetermination decision at (2002), 18 C.PR. (4th) 417
(Comp. Trib.); affirmed (2003), 23 C.PR. (4th) 316 (Fed. C.A.).

34 www.competitionbureau.gc.ca/eic/site/cb-be.nsf/eng/02986.html.

35 Regulations Amending the Notifiable Transactions Regulations, Canada Gazette, Part I, Vol.
143, No. 14 (4 April 2009).

36 Competition Bureau Announcement, ‘Draft Merger Review Process Guidelines Issued for
Comment’ (24 March 2009). Available online: www.competitionbureau.ge.ca/cic/site/cb-
be.nsf/eng/03029.html.
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IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

Canada’s competition authorities do not have the legislative authority to undertake
industry examinations of the type undertaken by the European Commission in relation
to competition in the pharmaceutical industry. Canadian authorities may not compel
information from or the participation of industry participants unless inquiring into
specific activity which may be contrary to the Act, and cannot compel parties to adopt
recommendations made in a general study. The Bureau has, however, conducted general
industry studies based on voluntarily provided information resulting in non-binding
recommendations.

In late 2008, the Competition Bureau released its second repott’” on competition
in the generic drug sector, following its first report released in October 2007.%* Both
Bureau reports found that healthy competition exists in the generic drug sector in
Canada. The Bureau’s first report found that there was healthy competition among
generic drug manufacturers, but that the benefits of this competition were not being
passed on to consumers in the form of lower prices by pharmacies. The second report
provided recommendations to private and public drug plans so that Canadians can fully
benefit from generic drug competition.

37 Competition Bureau Report: ‘Benefiting from Generic Drug Competition in Canada: The
Way Forward” November 2008). Available online: www.competitionbureau.gc.ca/eic/site/cb-
be.nsf/eng/03026.html.

38 Competition Bureau Report: ‘Canadian Generic Drug Sector Study’ (October 2007). Available

online: www.competitionbureau.gc.ca/epic/site/cb-be.nsf/en/02495¢.html.
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Chapter 7

CHILE

Sander van der Voorde and Benjamin Mordoj*

I OVERVIEW

A specific emphasis on collusion and telecommmunications.

7 Prioritisation and resource allocation of enforcement authorities.

In 2003, in an effort to intensify competition policy, the Chilean antitrust system was
substantially modified, creating the Tribunal de Defensa de la Libre Competencia
(‘TDLC’), a specialised antitrust court, and introducing an administrative sanctioning
system thereby eliminating the criminal sanctions for anti-competitive behaviour. Since
then the TDLC has ruled on various cases, initiated by the Fiscalia Nacional Econémica
(‘FNE"), the competent agency to investigate and prosecute anti-competitive conduct,
regarding alleged abuses of dominant positions, cases of collusion and cases of unfair
competition. At the moment, however, there is a clear emphasis on cartels and concerted
practices. The FNE has publicly stated that the investigation and prosecution of cartels
will be its priority for the coming years. This focus can be explained by the fact that
various industries in Chile, due to the size of its economy, ate rather concentrated, which
increases the risk of cartelism and Chile’s efforts to become part of the OECD. In this
respect the FNE has signalled that its aim is to match the standards of investigation and
sanctioning as established by the OECD.

i Enforcement agenda

The investigation and prosecution of cartels will clearly dominate the FNE’s enforcement
agenda for the coming years. This is especially true as its investigation powers are likely
to be strengthened in the near future. The Congtress agreed on a law in April this year,
introducing more faculties to discover and prosecute cartels. In line with international

* Sander van der Voorde and Benjamin Mordoj are partner and associate, respectively,
at FerradaNehme.
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developments, the law provides for the authority to enter and search premises, including
private homes, to seize documents and to intercept electronic communications. In
addition, a leniency programme is being introduced giving those who submit evidence
regarding the existence of a cartel total immunity from fines or a significant fine
reduction, depending whether or not the entity concerned was the first or not to come
forward and provided that the entity had not coerced other undertakings to engage in
the anti-competitive conduct. The maximum fines for cartels will be increased from $15
million to $23 million. The law is expected to come into force later this year.

II CARTELS

i The year of collusion

Significant cases’

The two most relevant cases regarding cartels are both related to the retail sector. The
first case, known as the Guerra del Plasma case (the war on plasma screens), concerned an
injunction by the FNE against the two major department stores in Chile for obstructing
a bank from offering electronic products by way of promotion to its clients.” The stores
had pressured, in a coordinated way, the main providers of electronics to refrain from
supplying the bank concerned. The second case, which is currently pending before the
TDLC, relates to an investigation by the FNE into alleged price fixing by the three main
pharmacy chains in Chile, which jointly account for approximately 92 per cent of the
market.” The three parties, who were involved in a price war at the end of 2007 which
lead to prices below costs, are accused of jointly raising the prices of 222 medicines in
coordination with certain pharmaceutical companies in order to end the price war and
subsequent losses. Both cases are relevant precedents for the Chilean antitrust practice
for distinctive reasons.

In the plasma case, the TDLC in fact established the elements of an infringement
of the cartel prohibition. It held that, in order for such infringement to exist, the following
requirements should be fulfilled: (1) an agreement between competitors; (2) that such
agreement affects a relevant competitive parameter; and (3) that the agreement has the
objective ability to produce an anti-competitive result.* The case is further relevant in
relation to the method of setting a fine. Until now, any guidance as to the method used

1 Information on both ongoing cases and cases decided upon by the TDLC can be found on the
FNE’s website (www.fne.cl) and the TDLC’s website (www.tdlc.cl). The information is mainly
published in Spanish only.

2 Sentence 63/2008 TDLC, of 10 April 2008, in appeal Supreme Court 2339/2008, of 13 August
2008.
3 TDLC, Case No. 184-08 (pending).

These requitements were developed in two eatlier decisions of the TDLC, but these decisions
were revoked by the Supreme Court, the second and ultimate instance to hear on competition
cases, basically due to insufficient evidence on the existence of an agreement. The plasma case
was therefore in fact the first time where the Supreme Court upheld the TDLC’s decision on

collusive agreements under the new antitrust system.
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by the competent authorities to establish the level of an appropriate amount is absent.
The law only stipulates the maximum amount and the relevant criteria to be taken into
account; i.e. the economic benefit, the seriousness of the conduct and the recidivist
attitude of the violator. In the appeal case, the Supreme Court accepted the arguments
of the parties concerned that the ad hoc policy adopted by the TDLC so far violated their
rights of defence. The court lowered the fines imposed but, remarkably, refrained from
explaining in more detail the elements taken into account when establishing these final
amounts. As any guideline or clear precedent is absent, this issue will likely remain one
of the discussion points in upcoming cases and a reason to appeal to the Supreme Court
any decision rendering a fine by the TDLC.

Although the pharmacies case is still pending, it has certain aspects that have
attracted significant public and political attention and may change the way the Chilean
legal practice faces and evaluates cartel cases and cases of concerted practices. In
March 2009, while the remaining two chains filed their respective objections, thereby
denying any form of anti-competitive cooperation, the FNE and Fasa, the third party
accused, presented a settlement agreement before the TDLC. The settlement included
recognition by Fasa of the facts mentioned in the injunction and the agreement to
submit information in support of the accusations, to implement a compliance program
as well as the payment of the equivalent of approximately $1 million in Chilean pesos,
in exchange for immunity from further prosecution by the FNE. It is the first time a
company has negotiated a settlement in a pending cartel case and, although the law does
not provide for such form of plea bargaining in competition cases, the TDLC accepted
the settlement as a consequence of which Fasa will no longer be part of the trial

i Trends, developments and strategies

One of the main issues in relation to the enforcement of cartel cases has been the
burden of proof. As the FNE lacked the faculties to obtain actual proof by dawn raids
on the offices of the companies concerned, it is — at least until the new law comes into
force — merely depending to a large part on indirect evidence and presumptions derived
from it. However, in an earlier case involving the producers of industrial gases, the
Supreme Court had held that, in line with the international doctrine, the FNE could not
rely on merely parallel behaviour in order to establish an infringement of the applicable
cartel prohibition.

In the plasma case, where direct evidence of collusion between the department
stores was absent, the TDLC accepted as ‘plus factor’ the unusual increase in telephone
traffic between the competent executives of each of the companies concerned previous
to the day the promotion was planned, even though the content of the calls remained
unknown, as the law does not yet allow the FNE to intercept those communications.
The TDLC’s position was upheld in appeal. In the pharmacies case, on the other hand,
the FNE’s injunction is merely based on parallelism in the price increases, for which, in
the opinion of the FNE, there is no alternative economic explanation. The legal debate

5 Cruz Verde, one of the other companies involved, has appealed the TDLC’s decision and,

consequently, the outcome is uncertain at this moment.
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on whether or not in the case concerned the FNE could indeed rely on indirect evidence
alone, without providing any plus factors, seems however less relevant now given that
one of the parties involved will, under the settlement agreement, submit evidence in
support of the accusations.

Another issue of interest is the actual effect a restrictive agreement or act may
have on competition. As indicated, the criterion developed by the courts is whether or
not the agreement has the objective ability to restrict competition. The courts seem to
link this criterion with the possibility of the patties concerned exerting market power as a
result of the agreement or collusive act. In a recent case regarding coordinated tariffs by
medical specialists, the TDLC held for instance that only the specialists who held jointly a
market share of over 50 per cent in their respective specialism infringed the law, whereas
the charges against those who represented a lower percentage were dismissed.® The court
refrained however from any further explanation on this point. As the courts have not
yet ruled on the applicability of per se rules, the rule of reason or equivalent doctrines,
it is unknown whether the ‘market power’ doctrine applies to all restrictive agreements,
regardless of its object and or whether it concerns hard-core restrictions or not.

i Outlook

It can be anticipated that the specific focus on cartels, the new investigation powers and
the increased possibilities for leniency and settlements will attract an increased amount
of investigations and cases in the near future. Whether the competent authority is
sufficiently equipped to handle all these cases remains to be seen. The injunctions issued
by the FNE up to now have not been free from criticism as to their legal and economic
standard. The option that companies may want to settle and submit supporting evidence
following an injunction is not necessarily an incentive for the investigative authority to
improve its practice in this respect.

III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

7 Vertical restraints in Chilean competition law

Significant cases

Apart from horizontal cartels, the FNE has shown interest in establishing jurisprudence
regarding exclusivity clauses in distribution contracts, especially in those cases where
such clauses were imposed by a dominant matket player. These cases have been judged
under the general prohibition of Article 3 DL 211 which — among others — sanctions
exclusionary conduct by economic entities that seek to obtain, keep or increase a
dominant position.

The most recent cases are, for one part, the injunction issued by the FNE
against CCU, the main brewer and distributor of beer in Chile, with an market share of
approximately 80 per cent and, on the other hand, the injunction against the Compafiia
Chilena de Fésforos, a quasi-monopolist in the production and distribution of matches.

6 Sentence, 74/2008 TDLC, of 2 September 2008, in appeal at the Supreme Court.
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Both cases relate to exclusivity clauses in these companies respective distribution
contracts and the foreclosing effects resulting from these clauses.

In the case of CCU, the exclusivity related only to certain hotels, bars, pubs and
restaurants, and did not cover all points of sales distributed by CCU. Although there
were therefore alternative points of sale that were not bound by exclusivity, the FNE
argued that the effects of the exclusivity clauses in combination with discounts related to
the length of the exclusivity and financial supportt as to the infrastructure had the object
of restricting the capacity of smaller producers of speciality beers to enter the market.
The second case has compatable features in the sense that the exclusivity related to
certain — high volume — points of sales, like supermarket chains. Moreover, the company
is accused of other restrictive conduct, like abuse of legal and administrative procedures
and specific incentives to distributors, all directed at hindering the entry of foreign
competitors on the Chilean market.

Even though CCU submitted its defence, it negotiated an agreement with
the FNE in the course of the court’s procedings. The company would refrain from
exclusivity clauses, even where it financed a part of the infrastructure or inventory, but
kept certain rights as to the exclusivity in publication. To date, the case against Compafiia
Chilena de Fésforos is still pending, The difference in legal strategy may be explained by
the fact that CCU is under joint control of Heineken, the Dutch multinational, which in
recent years has been subject to various cartel investigations in Europe and as such has
more experience with negotiated outcomes.

7 Trends, developments and strategies

There are no guidelines or clear precedents regarding vertical restraints in Chile. On
occasion, officials of the FNE have expressed their preoccupation with vertical restraints,
especially exclusivity clauses, without further specification as to the boundaries of such
clauses. Whether and to what extent the legitimacy of such restrictions depends on the
actual degree of market power at the level of the supplier or the reseller, and the actual
effects on inter- and intra-brand competition, will therefore remain subject to debate.
However, given the requirement established in Article 3 DL 211, as mentioned above, it
is rather clear that only companies with significant market power are in the danger zone
as far as vertical restraints are concerned.

i Outlook

By means of the above-mentioned cases, the FNE has given a signal to companies
with a substantial market position to refrain from restrictive clauses in their distribution
contracts that may impede or hinder effective competition from alternative or potential
suppliers. As to the prosecution of other forms of possible abusive conduct, the FNE
does not seem to take a very proactive approach, leaving it for the entities affected by
such conduct to take start proceedings or file a complaint.
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IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

7 Allocation of essential inputs; the Chilean approach

Significant cases

The relation between sector-specific regulation and competition law, more specifically
the question as to whether and to what extent general competition law is sufficient to
regulate a certain industry, is subject to a long-running debate. One of the central themes
in question has been the approach the different legal systems take regarding the need to
establish ex ante rules on the allocation of essential inputs. Two recent cases illustrate that
in Chile the courts competent in competition matters, rather than the legislature or the
administrative authority, set the regulatory objectives and principles in this respect.

The first case concerned the upcoming public contest for the award of 90MHz
in the radio electric spectrum of the 1700-2100MHz bands for the supply of third-
generation mobile services.” The Office of the Undersecretary of Telecommunications,
the competent regulator of the telecommunications sector, submitted a request to the
TDLC as to whether or not the participation of the three incumbent operators should
be limited in the upcoming public contest for the third-generation mobile telephony
concessions.

The TDLC recognised that the radio spectrum was an essential input for the
supply of mobile telephone services and that the incumbent operators were likely
willing to pay a surplus for such input as the acquisition has the effect, apart from
the profits inherent to the use thereof, of preventing the entry of new competitors.
Nonetheless, it considered that any reservation of portions of the radio spectrum to
the benefit of new operators was unlawful as it would contradict the incumbents’ right
of free and non-discriminatory access to such input as provided fort, in its view, in the
Chilean General Telecommunications Act.® This decision was reversed by the Supreme
Court. In its judgment the Supreme Court established the need to impose limits on the
participation of incumbent mobile telephone operator’s in the future public 3G service
contest through a cap on the total number of spectrum that could be assigned to a
single market participant. One of the essential aspects identified by the Supreme Court
was precisely the need to keep incumbent operators from monopolising an essential
input to the detriment of potential entrants, who would have no chance of effectively
competing on this market. The Court held that the conditions under which rights to
the radio spectrum are assigned must be consistent with a pro-competitive object to
keep such assignment from becoming an effective barrier for potential entrants; and
therefore, in contrast to the TDLC, concluded that a restriction on the quantity of radio
spectrum in possession of each individual incumbent was fully justified for the purpose
of stimulating the efficient use of that spectrum and effectively guaranteeing free and
equal access to telecommunications.

The second case concerned a claim filed by the FNE against the Civil Aviation
Board (CAB) the authority responsible for the aviation market. The FNE alleged that

7 Supreme Court, Decision dated 27 January 2009, Case 4797-2008.
8 TDLC, Resolution 27 of 17 July 2008, Case 198-07.
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the bidding terms and conditions for the flight slots (referred to as flight frequencies)
on the international Santiago-Lima route, as drafted by the CAB, restricted effective
competition and, in the long term, allowed the dominant operator to monopolise those
frequency rights and prevent competition on that market or any related markets.

The competition authority argued that where an essential input is auctioned, such
auction should be designed in such a way as to ensure effective competition, particularly
when there is a dominant operator who has incentives to acquire those additional inputs
and use them to block successful new entry. Bidding terms and conditions, like in the
case concerned, whereby the rights were awarded to the highest bidder, cleatly benefited
the existing dominant operator and — as such — were insufficient to safeguard effective
competition on the market. The FNE requested the court to modify the bidding terms
and conditions by adding, as a criterion, the ‘competition generated by the assignment
of the flight frequencies, thereby taking into account the need to limit the quantity of
flight frequencies of each of the aitlines on the route, the number of aitlines operating
that route and the entry of new companies.’

The arguments were accepted by the TDLC. It ordered that, in a first bidding
round, the regulator could not award a maximum of 75 per cent of all flight frequencies
on the Santiago-Lima route to one and the same economic group. It also ordered CAB
to ensure that it’s bidding terms and conditions would ‘guarantee the creation of the best
conditions for competition between all companies interested in providing air transport
services on the route concerned.”” Of the many reasons provided by the Court for its
decision, most notable is the analysis of the flight frequencies as a potential entry barrier
(avoiding, however, any qualification to the corresponding rights as essential inputs) and
the incentives of the existing operators, particular the dominant one, to monopolise
those inputs with anti-competitive purposes. The Court reasoned that a bidding structure,
wherte frequencies were awarded on the basis of the highest bid, was inadequate as it
favoured the dominant operator, who valued the award of the input more highly and
had objectives that were not necessarily consistent with the commercial exploitation of
such frequencies, all with the ultimate goal of protecting monopolistic revenues. The
Court took also into account the increased risk of collusion due to a higher level of
concentration of the market.

i Trends, developments and strategies

It is generally accepted that regulatory obligations should only be imposed where,
as a result of market imperfections, there is no effective competition and general
competition law remedies are not sufficient to address the problem. As the US Supreme
Court ruled in Trinko, where there is a regulatory structure in place that is intended to
avoid or remedy any damage resulting from anti-competitive practices, there will be
little additional benefit to competition by enforcing competition law.'” On the other
hand, when no such purpose secking a competitive end is found, the enforcement of

9 TDLC, Decision 81 dated 16 January 2009.
10 US Supreme Conrt. Verigon Communications Inc v. Law Office of Curtis 1V Trinko, LLP. 540 U.S. 398
(2004) 305 F.3d 89.
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competition law will have an intrinsic value beyond the costs of its enforcement. The US
Supreme Court added, in this regard, that the benefits and costs of enforcing antitrust
law when there is a regulation that has a pro-competitive objective, at least in its finality,
must be weighed. And in the analysis of the several costs implied in any competition
law scrutiny, it held, there will generally be a preference for the benefit of the regulation
over competition law.

Trinko teaches us, according to some commentators, that ‘in regulated industries,
a sector-specific regulator should do both antitrust and regulation, rather than leave
the former to a separate body of law and enforcement agency’.!" Only where sectot-
specific rules are silent in respect to competition, courts must determine whether, and
in what respects, they implicitly preclude application of the antitrust laws. This depends
on the regulation concerned, the relation between general competition policy and the
regulatory program of the regulatory statute concerned as well as the relation of the
specific conduct at issue to both sets of laws.

The Chilean competition courts are in the unique position to ‘do both antitrust
and regulation’. The Chilean legislators have failed to provide for a system that gives the
various regulatory authorities any guidance as to if and how to apply a pro-competitive
objective in their regulatory policy. Given the particular Chilean institutional structure,
where decisions of such agencies can be challenged before the TDLC and — in some
cases — regulators are obligated to obtain the Coutt’s position before taking a decision,
this task is left to the courts competent in competition matters.

The overall balance of such system is open to debate. Leaving aside the issue of
whether or not it is desirable that a court takes in fact a legislative role, there are more
practical disadvantages like the lack of sector-specific expertise at the courts, the fact
that regulatory policy is made on a case-by-case basis, the social costs involved and the
delay in the allocation process. Moreover, in those cases where there is no obligation to
present an inquiry before the TDLC, and therefore certainty as to whether the courts
will indeed be heard on the matter lacks, the regulatory authorities are not encouraged to
be concerned about promoting increased competition in the sector concerned.

On the other hand, there are certain advantages to a system where competition
policy is concentrated in one and the same institution. The courts are in the position to
provide objective parameters for the application of regulation and competition, which
serves legal security for both the regulator and the regulated entities. It is then up to the
regulators to implement these parameters, taking into account the specific characteristics
of the sector, the regulatory program concerned, etc.

The recent cases show that the courts, as well as the competition authority, strongly
prefer the allocation of scarce inputs with a pro-competitive object over ex posz solutions.
As such, the courts have given a strong signal in favour of a regulatory policy with a
pro-competitive objective. Unfortunately, they failed to give more specific guidance as
to the implementation of such objectives. Instead, the TDLC choose for that leaves
considerable room for interpretation (‘guarantee the creation of the best conditions for

11 Brennan, Timothy. ‘Essential Facilities and Trwinko: Should Antitrust and Regulation Be
Combined?’ Federal Communications Law Journal, Vol. 61, Number 1, 2008; pp. 134-140.
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competition [...]’), a solution that may result in future litigation as to the implementation
by the regulator concerned (the CAB) as well as other regulatory authorities.

7 Outlook

The most recent decisions rendered by the TDLC and Supreme Court in cases relating
to the allocation, by the regulatory authority, of scarce inputs demonstrate that, given the
particular legal system in Chilean, the Courts have been the ones to establish guidance
for regulatory authorities in the allocation of such essential inputs. The chosen solutions
that promote, ex ante, more dynamic competition in the sectors concerned, giving a clear
signal that a preventive policy is to be preferred over ex post enforcement in markets
where bottlenecks affect fair and effective competition. They thereby recognised the
need to restrict the incumbents as to their ‘ownership’ of such input, indicating, among
others, (1) the natural incentives of the pre-existent operators to value such inputs
beyond their social optimum and may use them as barriers to entry or entry deterrence;
and (2) the comparative advantages incumbents have over new entrants in allocating
those scarce inputs.

Preventive regulation, as advocated by the courts, has clear advantages given the
fact that, given the structural imperfections in certain market sectors, ex post sanctioning
of anti-competitive practices is not necessarily adequate. Moreover, the approach taken
by the courts, whereby competition will be taken into account in the regulatory policy
will leave — in the words of Trinko — little additional benefit to competition by ex post
enforcement.

However, in a situation where, in absence of decisive action by regulatory agencies
— because of a lack of power resulting from a statutory decision or simply because of
other reasons- it is recommendable for the antitrust courts to establish clear parameters
that indeed guide the government agencies as well as private parties subject to any type
of regulation. If not, there will still be ample room for future cases on the interpretation
of the regulator’s decision regarding the allocation of scarce inputs or, once allocated,
abuse cases relating to the ownership of such scarce inputs.

A\ STATE AID

Considering that the Chilean Constitution establishes a rather restricted regime as to
the participation of the state in the economy, be it through participation in private
companies or through state subsidies to economic agents, there are no rules on state aid
similar to those under the EC Treaty and the implementing legislation. As such, relevant
cases and developments are absent.

VI  CONCLUSIONS

i Pending cases and legislation

The upcoming modification of the competition law and pending cases will lead to some
major changes in Chilean cartel enforcement. As indicated, the new law will introduce a
leniency programme and provide the enforcement agency with far-reaching investigative
powers. The pending case against the pharmacies, including the appeal filed against the
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TDLC’s decision to agree on the settlement reached between one of the companies
accused and the FNE, will give further clarity on the possibilities of plea bargaining
once a case has been laid before the court as well as the consequences of such settlement
for the remaining companies accused. Finally, the government has announced it will
study the possibility of re-introducing criminal sanctions for certain infringements of
the competition rules.

i Analysis

Chilean competition practice is in fact at the dawn of a new era. As a result of the new
powers of investigation and the possibility of leniency, we will see an increasing amount
of investigations and cases on cartels and concerted practices in particular. Moreover,
as injunctions and judgments will be based on actual and direct evidence rather than on
presumptions, the legal debate may shift to more procedural matters as well as material
matters on the evaluation of evidence and counter evidence and the actual effect on
competition resulting from an act or agreement. These changes and the option to settle
in pending cases, as shown by the recent precedent in the pharmacy case, will also change
the approach of companies and their legal advisers as to the best defence.

Itremains to be seen whether the government will indeed present a bill introducing
criminal sanctions for those responsible for anti-competitive conduct. It seems that the
idea is a response to public concern expressed in relation to the current pharmacies
case and is not so much the result of a belief as to the best strategy to prevent cartels.
It should be borne in mind that between 1973 and 2003, previous to the modification
of the Chilean competition system, the law already provided for such faculty (which,
however, was never applied). Moreover, the law already provides for the possibility of
fines for the executives involved and criminal sanctions may therefore have little extra
deterrent effect.
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Chapter 8

CROATIA

Christoph Haid*

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

A modern competition law regime was introduced in Croatia about 10 years ago.
Competition law in Croatia is (predominantly) enforced by the Croatian Competition
Agency (‘CCA’) which was established in 1997 and whose managing body is the (five-
man) Competition Council. The prime source of competition law in Croatia is the
Croatian Competition Act, which became effective on 1 October 2003.

The CCA currently has some 29 case handlers, of which 14 are economists. It
is organised into four divisions (for competition, state aid, international cooperation as
well as legal affairs and economic analysis).

One of the main goals of the CCA is to change the current competition law
regime by introducing the legislative reforms necessary to ensure an effective enforcement
regime. Therefore, amendments to the Competition Act have been proposed and are
expected to be adopted during 2009.

7 Enforcement agenda

The activities of the CCA over the past three years were influenced by the negotiations
for the accession of Croatia to the EU. The CCA gears to the case law at EU level in its
decisions.

The CCA mainly deals with antitrust and merger control cases as well as the
authorisation, monitoring, implementation and recovery of state aid. Under the
Stabilisation and Association Agreement between Croatia and the European Community
and its Member States, Croatian competition rules are to be applied and interpreted in
accordance with the rules and principles of EU competition law. In essence, Croatian

* Christoph Haid is a junior partner of Schoenherr in Austria.
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competition rules mirror EC competition rules. This approach was confirmed by decisions
of the administrative courts and recently by the Croatian Constitutional coutrt.

A major priority of the CCA is to expand its workforce and further invest in the
training of case handlers in order to be equipped with sufficient resources required for
an effective enforcement of competition rules.

II CARTELS

i Preliminary remarks

The cartel prohibition pursuant to the Competition Act copies Article 81 of the EC
Treaty. What differs is that the Croatian competition regime allows, but not requires,
that anti-competitive agreements that fall outside the cartel prohibition are notified
to the CCA for individual exemption. If the respective agreement creates overriding
efficiencies, it will be exempted for a limited period of time, which, generally, does not
exceed five years (see also section I1I below).

Similar to EC rules, infringements of the cartel prohibition may entail fines of
up to 10 per cent of the infringing party’s worldwide turnover. In addition, the natural
person responsible for the infringement may be fined up to 200,000 kuna. Unlike the
European Commission, the CCA is, however, not empowered to impose fines but has
to apply to a court for the infringing undertaking to be fined.

i Significant cases

Bus operators

Cartel cases in Croatia are scarce. In 2007, the CCA, on its own initiative, exposed a
cartel between 14 bus operators. These undertakings were found to have fixed bus fares
on the routes between Zagreb and Split and Zagreb and Sibenik. The CCA consequently
applied for fines to be imposed on the implicated undertakings. The court, however, only
imposed a fine of 10,000 kuna on Cazmatrans prijevoz d.o.o, one of the undertakings
involved, and 6,000 kuna on the person in charge.

Croatian Financial Services Supervisory Agency

The CCA also dismissed an anonymous request for investigating the alleged existence
of a cartel agreement fixing prices of compulsory motor insurance concluded between
insurance companies. After having consulted the specific regulator in this area the Croatian
Financial Services Supervisory Agency (HANFA), which denied the existence of any
pricing cartel between the insurance companies and explained that the maintenance of
uniform prices of compulsory motor insurance was not the result of a cartel but of
HANFA’s temporary decision to maintain the price level of compulsory motor insurance
as long as insurance companies are compliant and update their databases and ensure
necessary technical and financial conditions for the price liberalisation and insurance
market reform.
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i Trends, developments and strategies

In detecting and prosecuting cartel agreements, Croatia is far from matching the track
record of competition authorities of other EU Member States. Public enforcement lacks
any deterrent effect and is ineffective. This is due the following reasons:

a the CCA is not empowered to impose fines. Instead it must apply to misdemeanour
courts for fines to be imposed on infringing undertakings. Not only are proceedings
before these courts very time consuming (which is why many proceedings are
terminated because the infringement is time-barred meanwhile), but the courts
have a reputation of imposing inappropriately low fines which lack any deterrent
effects. Examples of such low fines in 2008 include the cartel between bus
operators that were only fined a maximum of approximately €1,800. Currently,
the only means for the CCA to fight these low fines is by appealing the respective
decision before the High Minor Offence Court in Zagreb;

b the CCA may only conduct dawn raids after requests for information have been
not answered (fully) by the respective undertaking and only on the basis of a
court order; and

¢ finally, no leniency programme is currently in place. This fact, plus the limited
investigative powers of the CCA, are major factors as to why the prosecution of
hard-core infringements in Croatia is underdeveloped.

w Outlook

From the above it can be inferred that procedural changes are much-needed in order to
foster public enforcement. Amendments to the Competition Act have been proposed
and are expected to be adopted during 2009. To our knowledge, none of the draft
proposals are publicly available yet. Expected major amendments include, inter alia:

a empowering the CCA to impose fines on undertakings that have infringed
competition rules (currently, the CCA has to apply for fines before misdemeanour
courts);

b establishing a single court protection regime in respect of the legality of the

decisions of the CCA and the level of imposed fines (currently, the injured party
may file an administrative dispute before the administrative court); and

¢ introducing a leniency programme similar to the one of the European
Commission.

IIT  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

i Preliminary remarks

As mentioned in section II above, the cartel prohibition pursuant to the Competition
Act copies Article 81 of the EC Treaty. The Croatian competition law regime has also
transposed secondary EU competition rules into national law. As a consequence, there
are two exemptions from the cartel prohibition: first, so-called de minimis agreements
(anti-competitive agreements are permissible unless they contain hard-core restrictions
or if certain market share thresholds are met, i.c., the combined market share held by
competing undertakings does not exceed 10 per cent on any of the relevant markets
affected or in case of agreements between non-competing undertakings, the individual
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market share of one of the implicated undertakings does not exceed 15 per cent on
any of the relevant markets) are permissible; second, anti-competitive agreements are
exempted if they generate countervailing efficiency gains.

In order to enhance legal certainty, regulations have been adopted that exempt
certain types of agreements from the cartel prohibition. These are comparable to the
regulations at EU level. If no block exemption is applicable, parties may apply for the
respective agreement to be exempted individually. The CCA exempts the respective
agreement for a limited period of time, which generally will not exceed five years (which
may be prolonged by another five years) if the requirements for an exemption are met.

The Competition Act prohibits any exploitative or exclusionary practice by an
undertaking that has a market dominant position. When defining market dominance,
the CCA takes recourse to the case law of the Community Courts and considers
dominant any undertaking that is largely independent of other market participants when
determining its market conduct.

As with cartels, abuse of market dominance may not only entail fines of up to
10 per cent of the infringing undertaking’s worldwide turnover, but also fines of up to
200,000 kuna to be imposed on the responsible individual. In addition, the Croatian
Criminal Code also covers abuse of market dominance and the responsible director can
face imprisonment of up to five years.

i Stgnificant cases

Restrictive agreements

In Viro and Pfeifer & Langen in early 2008, the CCA exempted a cooperation agreement
between undertakings on the market for sugar. The CCA concluded that the envisaged
non, full-function joint-venture between Viro d.d. and Pfeifer & Langen, Germany,
would not infringe the cartel prohibition if certain provisions in the joint-venture were
deleted. The provisions in question wete thought to lead to market sharing and price
fixing between the parties to the agreement.

In Prop/in in the first half of 2008, the CCA conducted a preliminary investigation
of the gas market which led to the respective undertaking accepting commitments to
restore effective competition in the relevant markets. The investigation concerned the
assessment of lease agreements for gas containers and exclusive agreements on the sale of
gas concluded between Proplin d.o.o and various other undertakings and natural persons
for a period of 10 years. The CCA concluded that the duration of these agreements could
foreclose competitors of Proplin d.o.o and thus constitute a barrier to the entry for new
suppliers by tying buyers to Proplin d.o.o. Proplin d.o.o has a strong position in the market
for the supply of gas and it is linked to the biggest oil company, INA. According to publicly
available information there were more than 3,000 agreements.

The CCA requested that all existing and new agreements on the leasing of gas
containers be changed, so that their duration would not exceed five years. With regard to
agreements on the sale of gas, the CCA requested those agreements to be concluded for a
period of one yearinstead of 10 years. Proplin d.o.o. undertook to implement these changes.
If these changes were not implemented, the CCA would have initiated proceedings against
Proplin d.o.o to formally establish whether the agreements infringed the cartel prohibition
or whether Proplin d.o.o. had abused its market dominant position.
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In Ko/noa the highest known fine to-date was imposed by the Misdemeanour
Court of Zagreb in November 2007 when Kolnoa d.o.o. was fined 534,232 kuna for
the conclusion of an anti-competitive distribution agreement with P.Z. Auto d.o.o. The
agreement contained non-compete obligations which excluded the only competitor of
Kolnoa from the relevant market from December 2003 to May 2005.

In V1Pnet on 30 December 2008, the CCA found VIPnet d.o.o. to have breached
the cartel prohibition. The proceedings, which had been initiated ex officio, unveiled that
VIPnet had concluded 94 agreements with its distributors on the sales of VIPme and
Tomato prepaid vouchers, VIPme and Tomato prepaid boxes, packages and mobile
phones which contained a number of hard-core restrictions. The respective provisions
related to fixing maximum rebates for the resale of the above listed products. At the
same time, VIPnet made the conclusion of contracts subject to the acceptance of
supplementary obligations which, by their nature or according to commercial usage, had
no connection with the subject of such contracts.

Abuse of market dominance

There was a high profile case involving HT-Hrvatske telekomunikacije and its affiliate
T-Mobile Hrvatska. In a decision in July 2007, the CCA decided that these two
undertakings had abused their market dominant position. Members of the HT group
had made the conclusion of contracts subject to the acceptance by their key accounts of
supplementary obligations which, by their nature or according to commercial usage, had
no connection with the subject of such contracts, and thus are considered as hard-core
restrictions of competition. The Frame Contracts on the provision of telecom services
in question had been entered into by the members of HT group and 23 different key
accounts. As a consequence, the CCA ordered HT-Hrvatske telekomunikacije and its
affiliated company T-Mobile Hrvatska to remove the impermissible provisions.

In Kamen Ingrad in January 2008 the CCA decided to appeal the decision of a
Minor Offence Court because the court terminated proceedings against IKamen Ingrad
d.d. and their directors, Vlado Zec and Dren Jozi¢. The CCA found Kamen Ingrad d.d. to
have abused its market dominant position on the market for the supply of construction
stones by refusing other undertakings access to its quarry for more than a year.

In Mierosoft, the CCA also approached Microsoft Hrvatska d.o.o at the end of 2007
and requested it to comply with the conditions and obligations imposed by the European
Commission in its decision 2007 /53 EC of 24 March 2004 (which was upheld by the Court
of First Instance on 17 September 2007) in Croatia. Microsoft Hrvatska d.o.o. undertook
to perform its business practices within the meaning of the above mentioned decisions
and to respect the key principles of competition law in effect in Croatia.

In Composers’ Collecting Society on 13 February 2009, the CCA initiated
proceedings against the Croatian Composers’ Collecting Society (HDS-ZAMP’) following
complaints by several providers of cable distribution services. HDS-ZAMP is accused of
abusing its dominant position by applying dissimilar conditions when charging copyrights
fees to certain service providers. Parallel proceedings against HDS-ZAMP are pending
in which the company is accused of applying unjustified discounts in respect to standard
copyright fees for the reproduction of audiovisual and other content.

In March 2009, the CCA rendered a decision that found that Zra¢na luka
Zagreb (“Zagreb Airport Ltd’) and its subsidiary Zrac¢na luka Zagreb — Ugostiteljstvo
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(“Zagreb Airport Catering Ltd’) had abused their dominant position in the markets
for groundhandling and catering services at Zagreb Pleso Airport. They abused their
dominant position in two ways. First, between 1 March 2007 and 25 May 2007 they
refused to provide services to Croatia Airlines. Furthermore, they made resuming the
provision of services dependent on Croatia Airlines accepting additional services by
Zagreb Airport Catering Ltd. The refusal of services to Croatia Airlines occurred after
the company had started also purchasing sandwiches from other providers. Second, from
1 September 2007 onwards, Zagreb Airport Ltd and its subsidiary charged prices for
their services which were excessive and discriminatory, i.e., they increased their service
fees by some 300 per cent and charged different prices depending on the location of the
storage without objective justification — the prices depended on whether Zagreb Airport
Ltd delivered goods from its own storage or from the aircraft’s storage. In addition,
Croatia Aitlines, in contrast to other airlines, was offered a considerable rebate (which
did not reflect real cost savings).

The CCA found Zagreb Airport Ltd to have abused its dominant position and
ordered it to adopt, within three months, a new price-list for the respective services
which is fair, transparent and non-discriminatory and takes into account real expenses.

i Trends, developments and strategies

According to the CCA, the implementation of block exemption regulations and of
secondary law governing individual exemptions will be pushed. Furthermore, in 2009
it is expected that a further block exemption regulation for agreements in the transport
sector will be adopted.

In its rendering of decisions, one can observe that the CCA is a sophisticated
competition authority which applies the latest legal trends and frequently refers to rulings
of the European Commission and the Community courts in its decisional practice. In
addition, the mentioned case law demonstrates that the CCA is also willing to expedite
proceedings by accepting commitments to remedy competition concerns. Thereby, the
CCA prevents having to adopt a formal decision on whether the respective undertaking
has infringed the cartel prohibition. This is a trend that can also be observed in the
decisional practice of the European competition authorities.

w Qutlook

In the future, the CCA intends to pay more attention to vertical agreements than it
does currently. In the long run, the possibility to notify restrictive agreements should be
abolished to allow the CCA to focus its resources on the detection and prosecution of
hard-core infringements.

Overall, legislative reforms, such as empowering the CCA to impose fines and
granting it broader investigative powers, are urgently needed to foster competition law
enforcement in Croatia.
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IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

i Preliminary remarks

Additional competition rules are contained, /e alia, in the Media Act and the Electronic
Communications Act (which replaced the former Croatian Telecommunications Act).
We note that the former Banking Act was replaced by the new Credit Institutions Act
which entered into force on 1 January 2009. Pursuant to the provisions of this Act,
competence over competition issues with regard to banking and financial services
provided by credit institutions has been kept within the Croatian National Bank. While
performing these tasks, the Croatian National Bank applies the Competition Act in
the appropriate manner, and can request the expert opinion of the CCA, if needed.
Likewise, the Croatian Post and Electronic Communications Agency is empowered to
enforce competition rules, but cooperates with the CCA.

i Significant cases

Food retail market

At the end of 2007, the CCA presented the outcome of its investigation into the food
retail market. It revealed that Konzum is the market leader holding a market share of
30 per cent, followed by Rewe grupa, Kaufland Hrvatska, Getro, Mercator-H, Plodine
and Kerum. Considering the concentration ratio and the Herfindahl-Hirschman Index
(‘HHI’), the market is considered to be moderately concentrated, dynamic and with
relatively good market segmentation in terms of coverage.

Audit services

In April 2007, the CCA finished its investigation into the audit service market. It was
instigated after the new Audit Act and Audit Service Fees had entered into force in 2007,
over which the CCA had competition concerns. The investigation resulted in the CCA
proposing that the act that governs the provision of audit services should be changed
insofar as the setting of binding minimum fees to be charged by audit service providers
should be abolished. The fees are set by an association of audit service providers with
the assent of the Ministry for Finance. The CCA concluded that the minimum fees will
create anti-competitive effects and force small audit service to exit the matket. Further,
the CCA feared that the lack of competition in the market might generate higher fees
for audit services and thus higher costs for the service users, which is ultimately to the
detriment of end consumers. The CCA suggested that the audit service fees should not
impose restrictions on audit service providers and audit service users as to their ability
to freely set prices in every particular case, but, if at all, only amount to recommended
or maximum prices.

7 Trends, developments and strategies

Itis expected that the CCA will further enhance the cooperation with regulators. However,
it may become necessary to further align the sector specific rules in the banking and
telecommunications sector with the application of general competition rules.
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v Outlook

To our knowledge, the CCA plans to focus on markets where the experience in other
European jurisdictions has proven the likelihood of the existence of cartels (particularly
in the construction industry).

\% STATE AID

Croatia committed itself to an approximation of laws with the relevant EU rules also in
the area of state aid by the time of its accession to the EU.

The new State Aid Act (‘SAA’) was adopted in 2005 and the Regulation on State
Aid in 2006. The state aid legislative framework sets out general conditions and rules
under which state aid may be granted, stipulates the monitoring of implementation and
regulates the recovery of unlawfully granted state aid. The said Croatian state aid regime
applies to all sectors apart from agriculture and fisheries. For the mentioned sectors the
State Aid Act in Agriculture, Fisheries and Forestry is relevant.

In order to implement the commitments undertaken, Croatia transposed all
state aid rules from the acguis communantaire directly into the legal system of Croatia
by publishing them in the Official Gazette in the original version and translation into
Croatian along with special provisions on implementation, all done in the form of a
decision of the government of Croatia.

i Significant cases

The state aid case that currently attracts most public attention concerns the restructuring
of five shipyards the state holds majority stakes in. In the second half of 20006, the CCA
received from the Ministry of Economy four requests for approval of rescue aid for the
shipyards concerned. In September 2006, the CCA authorised rescue aid in the form of
state guarantees for shipyards in the amount of 4.2 billion kuna. At the end of February
2007, the restructuring plans were submitted pursuant to SAA and the Decision of the
State Aid Rules for Rescuing and Restructuring. The plans were also presented to the
European Commission for approval according to Croatia’s respective obligation under
the criteria set out for the opening of the EU accession negotiations. After comprehensive
analyses of the plans, in February 2008 the CCA decided that the submitted plans needed
to be revised, as based on the data and information contained therein, it was not possible
to give a positive assessment of the shipyards’ long-term viability without aid after the
completion of the restructuring process was not guaranteed. As a consequence, the
Croatian government decided to privatise the shipyards in the course of 2009. At the
moment, the publishing of international bid tenders is expected. Once the privatisation
process is finalised, new owners of the shipyards concerned will have an obligation to
draft and submit the new restructuring (business) plans to the CCA.

Another recent case concerned the restructuring of sector undertakings
in difficulties. Pursuant to the obligations under the Stabilisation and Association
Agreement, Croatia undertook the obligation to draw up a restructuring programme
for the Croatian steel industry whereby state aid for rescuing and restructuring of the
steel industry could be granted until 1 March 2006. The respective case involved two
steel mills (Zeljezara Split d.d. and Valjaonica cijevi Sisak d.o.0.) which, being categorised
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as firms in difficulties, had to prepare individual restructuring plans in order to receive
state aid on the basis of the ‘one time — last time’ principle. In addition, the Croatian
government decided to privatise both companies. On the basis of the criteria contained
in public tenders, the new owners submitted their business plans to the CCA. In June
2008 the CCA assessed the granted state aid in the steel sector, in particular, for CMC
Sisak d.o.o. (legal successor of Valjaonica cijevi Sisak d.0.0.) state aid in the period from
1 March until 28 February 2007 amounting to 19,117,527.36 kuna and for Zeljezara Split
d.d. (bought by Zlomrex SA, Poraj, Poland) the amount of 221,693,825.38 kuna. State
aid was mainly granted in the form of state guarantees, loans under favourable terms
and debt write-offs.
The basic criteria under which state aid was granted to steel mills is as follows:
a after restructuring, the company must be able to carry out its operations under
normal market conditions without state aid;
b the amount and intensity of aid is limited to the minimum needed for the
restoration of the firm’s long-term viability and is declining; and
¢ the restructuring plan involves the overall reorganisation and capacity
reduction of the steel activities in Croatia.

Finally, the Croatian government, at the end of June 2008, adopted a revised National
Restructuring Programme for the Steel Industry of the Republic of Croatia for the
Period 2007 to 2011, which was subsequently approved by the CCA.

Furthermore, it should be noted that the Regional Aid Map Decision was adopted
by the Croatian government in May 2008 in line with the Stabilisation and Association
Agreement and the European Commission’s Guidelines for National Regional Aid 2007
to 2013.

According to the data of the EUROSTAT and the Croatian Bureau of Statistics
on pet capita GDP measured in PPS for the period 2000 to 2002, all three NUTS II
regions of Croatia are regions eligible for regional aid (see derogation under Article
87(3)(a)). In accordance with the Decision:

a Northwest Croatia has a per capita GDP of 53.15 per cent of the EU-25 average
and thus the aid ceiling for regional aid must not exceed 40 per cent GGE (gross
grant equivalent) for large companies.

b Central and Eastern (Panonia) Croatia has a per capita GDP of 31.37 per cent of
the EU-25 average and thus the aid ceiling for regional aid in these region must
not exceed 50 per cent GGE for large companies.

¢ The Croatian Adriatic coast has a per capita GDP of 39.49 per cent of the EU-
25 average, thus the aid ceiling for regional aid must not exceed 50 per cent for
large companies.

The aid ceiling may be raised by 10 percentage points for medium-sized enterprises and
for small enterprises by 20 percentage points.

The existence of the regional aid map is a prerequisite for the implementation of
the regional aid schemes, namely, fiscal aid laws such as the new Investment Promotion
Act from 2006 and Free Zone Acts (most recently amended in June 2008) which contain
state aid measures in the form of tax exemptions in line with the European Commission’s
Guidelines for National Regional Aid 2007 to 2013.

86



Croatia

i Trends, developments and strategies

Pursuant to the CCA’s Annual Report on State Aid for 2007, which has been adopted in
September 2008, state aid granted in Croatia in 2007 amounted to 8,947.4 million kuna,
which is 13 per cent more than in 2006 due to a significant rise in rescue aid awarded to
the shipyards, in aid to the transport sector (Croatian Railways), aid to the steel sector
(privatisation of Zeljezara Split d.d. and Valjaonica cijevi Sisak d.0.0.), aid for rescue and
restructuring, regional aid and aid to agriculture and fisheries. Total state accounted for
3.2 per cent of the GDP in 2006 and to 3.3 per cent in 2007. In respect of state aid
instruments, in 2007, the majority of state aid was granted in form of grants (58 per
cent), state guarantees (24.8 per cent) and tax exemptions (10 per cent).

7i Outlook

In the past few years, the activities of the CCA largely focused on harmonising state
aid legislation, aid schemes and fiscal laws with the EU rules, addressing the issues in
the sectors in difficulty (i.e., shipbuilding and the steel industry), adopting the regional
aid map, etc. Upon the introduction of state aid control in Croatia and completion of
sectoral reforms, state aid grantors will have to carefully choose the economic goals state
resources will be dedicated to in the future.

In line with the EU principle ‘less and better targeted aid’ it will be necessary to focus
more on horizontal aid, in particular, more on R&D&I, environmental, employment and
regional aid. In order to achieve this, it will be necessary to continue to enhance the state aid
regime in Croatia through close cooperation with aid grantors, particulatly state authorities, in
order to prepare state grantors and users for the implementation of the state rules.

VI  CONCLUSIONS

i Pending cases and legislation

Amendments of the Competition Act are expected to be adopted in the course of 2009.
The authority is believed to be granted broader investigative powers and the competence
to impose fines on infringing undertakings.

These amendments will probably go hand-in-hand with changes to existing
bylaws and the adoption of new ones. It is anticipated that all these changes will (finally)
equip the CCA with the necessary tools to effectively enforce competition rules.

As regards the further alignment of the secondary state aid legislation with EU rules,
in the course of 2009 the remaining state aid rules (new rules on state guarantees, addendum
to rules applicable in the transport sector and GBER) are expected to be published.

i Analysis

The CCA is a sophisticated competition authority but unfortunately public enforcement
in Croatia could be more effective if the CCA had more resources and undertakings that
infringe competition rules were fined more rigorously. Hence, the key goals as regards
both competition and state aid law are not only to further align national rules with
EU rules and to meet the obligations arising from the negotiations with the EU (i.e.,
restructuring of the sectors in difficulty), but also, and more importantly, to enhance the
capacity of the CCA and raise the effectiveness of public enforcement in Croatia.
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Chapter 9

CYPRUS

Stephanos Mavrokefalos*

I OVERVIEW

The year 2008 was an important year for the Cyprus Commission for the Protection of
Competition (‘the Commission’).

On the one hand, the Cypriot legislature finally approved an amendment to
the applicable law in order to harmonise it with the provisions of Council Regulation
(EC) No. 1/2003 and in the process did away with individual exemptions and negative
clearance proceedings. Parliament went so far as to substitute the entire law, so in
place of the Protection of Competition Law of 1989, a new Law on the Protection of
Competition of 2008 (‘the Law’) was enacted.

On the basis of the new Law, the previous commission was abolished and
simultaneously reconstituted. Local practitioners hope that this reconstitution will be
the final chapter in a saga that has continued for more than three years, during which
time three Chairmen of the Commission resigned in controversial circumstances.
The continual resignations resulted in all cases and investigations pending before the
Commission each time being re-examined, much to the dismay of both practitioners and
the interested parties. The problems were compounded by a decision of the Supreme
Court in 2007' during administrative recourse proceedings against a decision of the
Commission, whereby the Supreme Court ruled that the participation of a Mayor (of one
of the country’s municipalities) as a member of the Commission was illegal on account
of that member’s dual official appointment and consequently the recoutse was successful,
overturning the decision of the Commission. As a result of the aforementioned decision
a great number of administrative recourse actions pending before the Supreme Court

* Stephanos Mavrokefalos is a partner of L. Papaphilippou & Co.

1 Cyprus Telecommunications Authority v.1. Republic of Cyprus through the Commission for the Protection of
Competition and 2. Commission for the Protection of Competition, Administrative Review Appeal No.
3902, dated 4 December 2007.
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against decisions of the Commission wete also decided in favour of the applicants, and
several cases pending investigation or pending decision by the Commission were also
prejudiced and re-examined. The current Commission, which took over in May 2008,
inherited more than 300 pending cases, in addition to its ongoing current workload, an
admittedly huge workload which cannot be tackled easily with the resources available to
the five members of the Commission (plus four substitute members) and the 20-odd
members of its secretariat, the Service of the Commission.

The Commission is the regulatory authority for the purposes of the Law, which
regulates abuses of market power and prohibits any abuse of a dominant position by
one or more enterprises in a market for a product or service, as well as for the purposes
of merger control pursuant to the Law on the Control of Concentrations between
the Enterprises of 1999. The Commission is a member of the European Competition
Network and the International Competition Network. During 2008 the Commission
issued its report for 2007. In 2007 the Commission issued decisions on the following:
21 complaints, three applications for interim measures and 24 merger notifications. In
total for 2007 the Commission received 71 complaints, four applications for individual
exemption or negative clearance and initiated seven ad hoc investigations.

II CARTELS

The Commission (both in its previous and current incarnations) attempted to tackle
two major sectors of local industry, namely the import and distribution of fuel and oils
at consumer level for vehicular and residential use, and the production, processing and
distribution of fresh milk. The above two industries were traditionally and informally
viewed as monopolies, or oligopolies, and have also entered as topics of the political
speeches of politicians who wish to invoke the pro-consumer sentiment of the
general public. Nevertheless, the current Commission, following in the footsteps of its
predecessor, is carrying out ad hoc investigations of both industries. No results have been
published as yet and no formal statements of violations were served upon the interested
parties. The time frame for the investigations is measured in years rather than months
and besides the increased workload, it is increasingly notable that the Commission lacks
the personnel appropriate for undertaking and carrying out such investigations.

Cartels are, of course, inherently difficult to prove without direct evidence and
the Commission’s role is made even more difficult by the fact that investigations of this
type are almost always started by the Commission itself and not following a specific
complaint by an interested party. Cyprus also has no leniency or immunity policies, nor
does it have any schemes for protecting or rewarding whistle-blowers. During the days of
the now defunct Protection of Competition Law of 1989, the dismantled Commission
issued an unofficial leniency policy, which, however, was not vested with the authority
and credibility of legal enactment and so could not be relied on, and no lawyer could
safely advise their clients to make use of it. The current Commission has yet to publish
its views on the matter, but if it adopts a similar approach, the results would not be
better than the previous failed attempt. Furthermore, one should not overlook the small
and close-knit community in the Cyprus economy and its industries, whereby leniency
schemes and whistle-blowing protection will not be easy to apply for obvious reasons.
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III'  ANTITRUST

Last year saw a number of cases resolved both at the Supreme Court level and at the
level of the Commission itself, most notable of which are the following:

In the case of Areeba LTD v 1. Republic of Cyprus through the Commission for the
Protection of Competition and 2. Commission for the Protection of Competition” the Supreme
Court applied its decision in Administrative Recourse Appeal No. 3902 (see footnote 1,
supra), reversing the decision of the Commission that dismissed a complaint by Areeba
against CYTA, its mobile telephony competitor and the national telecommunications
carrier, for price squeezing, Areeba had complained that CYTA’s consumer mobile
telephony rates, combined with CYTA’s refusal to lower national roaming rates that it
charged Areeba, were sufficient to qualify as an abuse of CYTA’s dominant position in
the matket.

In the case of Union Federation of Cyprus Contractors and Builders of v. Commiission
Jor the Protection of Competition,” the Supreme Court was called on to decide whether the
decision of the Commission dated 27 July 2007, whereby the Commission approved,
with conditions, the concentration of the two sole cement manufacturing companies in
the country, was to be upheld. The Supreme Court eventually overturned the decision
of the Commission because the Commission had not maintained proper recotds of its
meetings during the examination of the concentration, and no record appears in the
administrative file. The embarassing outcome of the case was compounded by the fact
that the two companies that had benefited from the approval of the concentration had
started implementing the concentration before the case was resolved by the Supreme
Court, and even announced the approval of the concentration at the Cyprus Stock
Exchange.

In the case of Cyprus Telecommunications Authority v. 1. Republic of Cyprus through the
Commission for the Protection of Competition and 2. Commission for the Protection of Competition,'
the Supreme Court overturned a decision by the Commission to fine the applicants,
CYTA, approximately €42,700 plus €8,500 per day of non-compliance, for failure of
its Managing Director to comply with a request of the investigative officers of the
Commission to allow them access to his corporate computer. The Commission was
carrying out an ad hoc investigation of television and broadband services, but the
Managing Director of CYTA refused access to his corporate computer at his place
of business unless he himself monitored the investigation by audio-visual means, and
the Commission ensured that his email correspondence would not be accessed. The
Commission did not acquiesce and fined CYTA for failing to comply with a lawful
request. Although the matters under discussion in this case were novel, the Supreme
Court followed the decision in Administrative Recourse Appeal No. 3902 (see footnote 1,
supra) and overturned the decision of the Commission without considering the merits of
the case. It would have been very interesting to learn what the reasoning of the Supreme
Court would have been in light of the objections of the appellants, CYTA, who would

2 Administrative Review Case No. 634/2006, 8 February 2008.
3 Administrative Review Case No. 1373/07, 6 May 2008.
4 Administrative Review Case No. 542/2006, 19 May 2008.
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have argued about privacy issues surrounding the use of electronic communications,
especially under the ever growing use of electronic communications in the workplace.

By its decision of 21 November 2008, the Commission fined CYTA €75,000 for
breach of Article 6(1)(b) of the Law (restricting production, supply or technological
development) after a complaint of Thunderworx Ltd against CYTA for failure (of more
than three years) to make available to its competitor Thunderworx necessary facilities
in CYTA’s telecommunications network, so that Thunderworx would be able to offer
premium SMS services to consumerts, in a similar manner such as CYTA was offering
under its own brand ‘Cybee’. It is notable that Thunderworx’s complaint was filed
with the previous commission on 6 April 2004, and while the investigative procedure
was completed and a decision of the previous commission was pending, the Attorney
General in Cyprus issued an opinion that the case should be re-examined in view of the
Supreme Court’s decision Administrative Recourse Appeal No. 3902 (see Part I, supra).
Hence, the complaint was re-examined and a decision was issued four years and seven
months after the original complaint. Another complaint was filed in an identical case
by another competitor of CYTA in the same industry on very similar facts; Golden
Telemedia Ltd filed a complaint on 1 September 2003 and a decision was issued on 19
December 2006 imposing a fine of approximately €37,500 on CYTA. One cannot fail
to note the long intervals between the date of filing of the complaint and the date of
decision of the Commission.

Last year the Commission stopped its ad hoc investigation into the cooperation
agreement between CYTA and Vodafone Marketing Sarl (‘Vodafone’). The two
companies were investigated on account of an agreement they signed in February 2004
and an investigation by the previous commission had been pending since that time.
The current Commission decided that although the two companies hold a significant
share of the matket, no adverse effect is foreseeable by their agreement on account
of the award of a licence to a second mobile telecommunications company in Cyprus
(Scancom, now MTN). In the agreement under investigation, the Commission noted
that there is an exclusivity clause for only a number of products or services of VGPSL
(subsidiary of Vodafone), as well as an undertaking of the parties not to enter into similar
cooperation agreements with third parties dealing with advertising and marketing of
similar products ot services. The Commission also noted that the agreement provides that
third parties may request access to some of the products under agreement. Additionally
the Commission noted, among other things, that the agreement under examination
advances the provision of mobile telephony services due to the introduction of new
technologies in the Cyprus market and reduces costs, and that the agreement does not
impose unnecessary restrictions.

It is currently not uncommon that complaints take more than two years to be
initially examined. This time frame is a consequence of the workload inherited by the
current Commission as explained in the introduction above, which cannot be met by the
resources available. The Commission has thoughtfully addressed all complainants that
have been long standing and pending before the previous commission and has requested
an update so that it may filter those which are still high priority or of significant severity.
During this exercise a great number of complaints for anti-competitive behaviour have
been withdrawn or abandoned.
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IV~ STATE AID

State Aid is regulated by a separate and distinct legislative framework and a separate and

distinct independent authority. Pursuant to the State Aid Control Laws of 2001 until

2007 the Council of Ministers of the Republic of Cyprus appoints the Commissioner

for State Aid Control who is competent and responsible mainly for the following:

a to examine and issue legally binding decisions on the compatibility with state aid
rules of draft aid measures;

b to carry out a preliminary assessment and issue reasoned opinions on the
compatibility with state aid rules of all other draft aid measures;

¢ to apply the provisions of Council Regulation (EC) No. 659/1999 and the
implementing of provisions adopted by the European Commission according to
Article 27 of the Regulation;

d to monitor the implementation and the final impact of all aid granted;

e to collect progress reports from all aid granting authorities in order to monitor
the implementation and the final impact of all aid granted,;

f to submit to the European Commission all information required including
information regarding state aid granted in Cyprus;

g to collect, compile and monitor all information concerning state aid;

h to prepare and keep an up-to-date inventory of all state aid schemes;

7 to train all aid granting authorities and other parties involved on state aid matters;
and

J to represent the Republic of Cyprus in the EU Advisory Committee on State

Aid as well as in any other committees and working groups dealing with the
development or the implementation of state aid policy taking place in Cyprus or
abroad.

The Office of the Commissioner for State Aid Control is staffed by a total of nine
persons, of which six are ‘scientific’ staff members and three are ‘administrative’ staff
members.

The Commissioner for State Aid Control has published only one reasoned
opinion during the past year; in the matter of rental of cattle and sheep breeding
grounds in state owned properties, granted by the Ministry of Agriculture before the
accession of Cyprus to the EU, at rates below their market rates, the Commissioner in
August 2008 held the practice to be contrary to applicable law and constitutes state aid
through subsidies of rental income. The Commissioner imposed the fixing of the rental
income at market rates and the execution of new agreements with the tenants of such
properties. During 2008 the Commissioner issued a number of decisions for various
government programmes and schemes, such as: research and technological advancement,
the compensation of the agricultural industry for rainfall damage to crops, state aid for
laboratory infrastructure, reforestation schemes, continuing education, compensation of
cattle-breeders for losses due to cattle illness, etc. In April 2008 the Commissioner for
State Aid Control published his report for 2007, which states that his office received a
total of 50 communications of programmes or individual state aid for the issuance of a
decision or of a reasoned opinion.
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VI  CONCLUSIONS

2008 was a year for initiating a process for recovery as far as the Competition Commission
was concerned. The Commission now attempts to reconcile the need for speedy resolution
of a pending caseload with the need to keep up with the needs of undertakings and
consumers on a day to day basis. As explained above, the challenge will be in the manner
by which the few members comprising the staff of the Commission and its supporting
Service will cope with the pending caseload. The plea often heard by practitioners and
directed towards the government, certainly in support of the Commission itself who
expresses similar concerns, is for the enhancement of the Commission’s staff both in
numbers and in quality.

Also of interest is that pursuant to the Cyprus Concentrations Law of 1999,
the financial threshold for triggering a notification of a concentration of undertakings
to the Commission is considered now as too low (i.e., at least two participants have an
aggregate turnover in excess of approximately €3,417,202; at least one of the participants
engages in commercial activities in Cyprus; and at least approximately €3,417,202 of
the aggregate turnover of all the participants relates to the provision of goods or the
supply of services within Cyprus). As a result of the low thresholds, the Commission is
engaged on a permanent basis, on the examination of numerous concentrations to the
detriment of objectively more important potential areas of concern.
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CZECH REPUBLIC

Martin Nedelka and Jitka Linhartova®

I OVERVIEW

i Preliminary remarks

In order to maintain effective competition, the Office for the Protection of Competition
(‘the Office’) may initiate administrative proceedings against companies suspected of anti-
competitive behaviour. The Office uses its investigative powers and procedural tools for
the enforcement of competition rules as set forth primarily in the Czech Competition Act
(No. 143/2001). Generally, the Czech competition law regime is modelled closely after the
EC competition law regime and follows the trends and legislative steps at EU level.

7 Prioritisation and resource allocation of enforcement authorities

The Office currently has a headcount of around 120 employees and is organised into
four sections. The Competition Section (the others are the sections for state aid and
administration, public procurement as well as legislation and international affairs) has
several departments (for cartels, mergers, economic analysis, etc.). No information is
publicly available on how these departments are staffed. An organisational chart with the
names of directors of particular units can be found on the Office’s website.

From its recent decisional practice, it becomes apparent that the Office aims at
making use of instruments that allow for a speedy adoption of decisions in cases that
do not relate to hard-core infringements. These instruments encompass settling cases
and making commitments binding on undertakings. Thereby the Office wants to be
able to use more personnel for unearthing cartels and other serious infringements of
competition law.

* Martin Nedelka is a partner and Jitka Linhartova is an associate of Schoenherr in the Czech
Republic..
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i Enforcement agenda

Over the past two years, the Office has concentrated on detecting hard-core cartel
agreements and resale price maintenance in distributorship agreements. Concerning the
abuse of market dominance, the Office focused on exclusionary practices, utilising also
the new paper of the European Commission on enforcement principles. As regards
sectoral competition, the banking, energy, motor vehicle and telecommunication markets
have been under scrutiny by the Office.

There is also a shift in competition law enforcement from public to private
enforcement, as damage claims should become more attractive for parties that have
been harmed by anti-competitive behaviour. Several cases have already been brought
to the court; however, this instrument has so far not been as widely used as some have
anticipated. The new package of rules should make the use of these enforcement tools
more easily applicable in practice. Although the adoption process for this law has not
yet been completed, private enforcement has already been included in the upcoming
amendment to the Competition Act. It is highly likely, therefore, that in 2009 the Czech
Republic will acquire modern private enforcement rules that conform to European
standards, though the rules will probably enter into force at a later date.

In order to strengthen the general awareness of competition law, the Office has
adopted guidelines that — while largely following the respective soft law at EU level
— reflect the peculiarities of the Czech market as well as its legal approach to competition
law issues. In 2008, compliance rules for sales cooperatives in the agriculture sector have
been issued. The Office also recommended companies to adopt internal compliance
programmes reflecting the specificities of the enterprise and its sector.

II CARTELS

i Preliminary remarks

The cartel prohibition pursuant to Sections 3 to 7 Czech Competition Act virtually
mirrors Article 81 EC Treaty. Violations of cartel prohibition may entail penalties of up
to 10 per cent of the respective undertaking’s turnover. The respective agreements are
also null and void.

The Office has adopted guidelines on the method of setting fines along the lines
of the European Commission’s model (although the base amount of the fine under the
Czech notice may only amount to a maximum of 3 per cent of the relevant turnover
whereas it may amount to 30 per cent under the European Commission’s notice). The
Office also runs a leniency programme similar to the one employed by the European
Commission from which undertakings may benefit if they to notify the Office of a
hitherto unknown cartel. The benefits — provided that the perquisites under the
programme are met — range from total immunity (for the first undertaking to report an
infringement) to a significant reduction of up to 30 per cent (for subsequent undertakings
that successfully apply for leniency). Generally, these guidelines were an important step
in improving the transparency of the Office’s fining practice. However, the leniency
programme (which was introduced in 2001 for the first time and amended in 2007) so
far has not turned out to be an as successful tool for the enforcement of competition
rules as expected: six leniency applications have been submitted to the Office so far.
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In addition, two of them concerned vertical agreements (vertical agreements were also
subject to a leniency application according to the previous leniency programme).

The Office has adopted three possible ways of ending infringement proceedings
more speedily or not even having to initiate proceedings:

Settlement

Direct settlement was requested for the first time in summer 2008. It creates advantages
for the Office by speeding up proceedings and for the offending parties by decreasing
the amount of fine. It is not known whether in 2009 the Office plans to issue a notice
on direct settlement or propose its inclusion in the Competition Act. In order to ensure
transparency and consistency of the above-mentioned alternative solutions, this would
be highly appreciated. Nevertheless, the Office is adamant that alternative solutions
are not always possible as there are competition problems that cannot be remedied
without a sanction. The Office believes that the system of adoption of sanctions and the
prevention through commitments are interconnected: the authority of the competition
office and the seriousness of the appeal to a ‘non-sanction’ solution in an individual
case by the Office results directly from the reality of the threat that the imposition of a
substantial fine is a credible scenatio.

Competition advocacy

The Office issued a notice on competition advocacy in spring 2008. The notice sets
out uniform conditions under which it is possible even to avoid proceedings before the
Office and prevent the imposition of a fine despite a violation of competition rules.
Competitors can benefit from competition advocacy if they cease the violation of
competition rules prior to initiating formal proceedings and accept sufficient remedies.
The intended corollary of the parties’ cooperation is that the Office will not initiate
proceedings and will not impose a fine. It must be borne in mind that the Office’s uses
competition advocacy only in cases of marginal impact to competition on the relevant
market (it would not be applicable to cattel cases for example).

Commitments

Beside classic administrative proceedings that end with the Office imposing sanctions
the Office increasingly uses commitments as an alternative solution to bring proceedings
to a speedy end. Whether commitments are even available depends, among others, on
the gravity of the infringement the undertakings are suspected to have committed.
Beside restrictive agreements, commitments may also be accepted for not serious cartel
agreements which have not been implemented yet. The Office holds the view that
cooperation with undertakings which are suspected of anti-competitive infringements,
may under certain circumstances lead to a fast and efficient restoration of (distorted)
competition. In cases where the undertakings are prepared to remedy their action out of
their own initiative, the Office is ready to offer a helping hand to these undertakings; if
the anti-competitive situation is remedied, the Office is ready to terminate proceedings
without adopting a decision that indicates that an administrative offence has been
committed by the behaviour in question.
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As a side remark, we note that the legal privilege of documents subject to dawn
raids remains an unresolved issue. In practice, the legal privilege is respected by the Office;
however, a proper legal basis for the protection of client-attorney communication is
currently missing, The Office follows the approach of the EC, which was also recognised
and confirmed in several ECJ judgments.

i Significant cases

In February 2009, the Office fined three bakeries a total of approximately €1.8 million
for price fixing. This decision actually reaffirmed a previous decision of the Office (of
August 2000) in which the implicated undertakings were fined but which was overturned
by the Supreme Administrative Court because the Office had not described the cartel
behaviour in sufficient detail.

A landmark decision was adopted by the Czech Supreme Court in April 2009. It
related to proceedings against manufacturers of gasinsulated switchgears for participating
in a long-standing worldwide cartel and concentrated on the question of whether the
principle of e bis in idem bars the Office from investigating worldwide cartel behaviour
prior to the Czech’s Republic accession to the EU when the European Commission
investigated and fined the implicated undertakings for the same worldwide cartel. The
Supreme Court has now ruled that the investigation and prosecution of the respective
undertakings was in compliance with the principle of e bis in idem. The Regional Court,
that decided that the principle of 7e bis in idem had been violated, now has to adopt a new
decision on the appeal of the undertakings against the Office’s decision (which imposed
a fine totalling €35 million).

Two associations of undertakings were fined for decisions that regulated the
competitive behaviour of their member undertakings:

a the Burial Services Association was fined approximately €19,000 for regulating
the funeral market. The internal regulations made by the executive body of the

Burial Association contained a mechanism for calculating the prices for respective

services and included several price recommendation clauses for its members

which were deemed anti-competitive; and

b similarly, the Czech Pharmaceutical Association was fined approximately
€37,000 by the Office for anti-competitive clauses contained in a paper which
bared pharmacies from granting cash payments or similar benefits to patients
in connection with prescriptions. Theteby, pharmacies are restricted in their
marketing practices, even though these practices would have led to a more
effective supply of goods. This was deemed impermissible by the Office.

Other than that, no decisions have been issued since beginning of 2008 concerning
cartels. Several cartel proceedings are pending (see also Section VI).

7l Trends, developments and strategies

From the recent practice of the Office, one can observe the following: the Office is more
open to communication with market participants and is willing to consider alternative
solutions in order to remove the anti-competitive effects of a particular strategy without
having to go through all stages of formal fining proceedings. This does not mean a less
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strict approach on the part of the Office towards anti-competitive behaviour. In fact,
the enforcement has become more effective and the sanctions imposed on offenders ate
substantial. Prioritisation enables the Office to focus on prosecuting the most serious
horizontal cartels rather than sanctioning somewhat less serious vertical agreements. In
this context, the Office focuses on the practices that are the most harmful for consumers,
though prioritisation must not run against the principle of legality and the decision-
making practice should not become selective justice.

w Outlook

As in many other jurisdictions, public enforcement focuses on tackling serious
infringement activities. Commitment decisions and case settlements should help freeing
resources of the Office in order to deploy them in the effective fight against hard
core cartels. The leniency programme should help the Office to uncover activities that
seriously harm consumers.

We note that amendments to the Criminal Code were adopted recently according
to which infringements of the cartel prohibition shall also entail criminal sanctions.
The criminal liability of individuals in case of participation in cartel agreements has
been implemented into the new Criminal Code, which shall become effective in 2010.
Criminal sanctions for company managers include prison terms of up to three years,
disqualification, criminal forfeiture or other form of value forfeiture. The provisions
of the new Criminal Code shall apply only to horizontal cartels, i.e., price fixing, market
or customer sharing and other anti-competitive agreements (without any specification).
It remains to be seen whether this rigid approach against cartel offenders pays off and
incentivises individuals to abstain from unlawful conduct.

III  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANT
POSITIONS

i Significant cases

Several decisions of the Office recently related to resale price maintenance (‘RPM).
There has been broad discussion in the Czech Republic on the pro- and anti-competitive
effects of this type of restriction. The Office generally disapproves of RPM, though
it does not consider RPM pet-se impermissible. In its opinion, the limited intra-brand
competition which results from RPM may be one of the reasons for the higher retail
prices in the Czech Republic and therefore it categorises such agreements as hard-core
restrictions. In practice, the Office has never recognised justifications for RPM.

One example of RPM concerned Dellux CZ. Since 2002, Dellux CZ has entered
into agreements with authorised distributors that contained a resale price maintenance
clause. This led to the distortion of competition on the market for selective distribution
of cosmetics. The distributors were obliged to maintain the prices determined by Dellux
CZ. The majority of the distributors respected this anti-competitive provision contained
in the agreement. The Office’s decision against Dellux CZ (in which it fined Dellux CZ
approximately €40,000) is not legally binding yet as Dellux CZ appealed it.

As outlined in Section II su#pra, the Office aims at bringing an expedited end to
investigations into other than hard-core horizontal infringements. Investigations into
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vertical restrictions are apt to be settled to speed up the adoption of a decision. The
first such settlement decision involved Kofola. Kofola is a large domestic producer of
soft drinks. According to the Office’s findings, Kofola entered into several agreements
with wholesalers from 2001 to 2008 that contained RPM clauses. The Office decreased
the intended fine by more than 50 per cent for the party’s active cooperation while
investigating the case. Although there were no official rules on direct settlement, the
Office used this approach in the Kofola case. It has been noticed that the Office
apparently combined certain elements of direct settlement with leniency.

Morte recently, the Office settled with the Czech publishing company Albatros. The
proceedings related to illicit provisions in the distributorship agreements of the Czech
version of the latest Harry Potter book. The agreements specified to whom distributors
and retailers could resell the book. Vertical agreements concerning distribution of
other books as well had been in force since 2001, but the majority of them had only a
negligible impact on the market. The most serious infringement occurred at the occasion
of distributing the novel Harry Potter and the Deathly Hallows, when Albatros tried to limit
distribution of the book to retail chains and thus restrict price competition between
supermarkets and small bookshops. Moreover, Albatros entered into several agreements
with RPM clauses. The Office, also in acknowledgment of the continued cooperation
of Albatros during the investigation, settled for a fine of 50 per cent of the amount.
Albatros was fined approximately €11,000 for its anti-competitive practices.

Abuse of market dominance

Czech Railways (Ceské drahy) was fined approximately €10 million for an abuse of its
dominant position in the domestic market for rail freight transport of large volume
substrates. Czech Railways charged different prices for the rail freight transport of
large-volume substrates and applied significantly different levels of rebates depending
on the volume of the transported goods in order to retain customers that may have been
approached by competitors of Czech Railways. As there was no objective justification for
this practice, Czech Railways was found to have engaged in impermissible discriminatory
pricing. The decision has been appealed by Czech Railways.

This case is one of the first in which economic analysis was applied in the field
of abuse of a dominant position. Another interesting aspect of this case is that the
Office found that Czech Railways infringed the Czech Competition Act as well as EC
competition law. This approach became part of recognised case law as in 2008 the
Supreme Administration Court of the Czech Republic overruled the jurisdiction of the
regional courts and confirmed in its decision about another case RWE Transgas and
Tupperware that this does not infringe the e bis in idem principle.

Pursuant to Czech competition law, the provision of loyalty rebates by an
undertaking in dominant position is generally deemed abusive, unless there is objective
justification for such rebates. The authority assesses such behaviour based on the existing
practice of the European Commission and European Court of Justice.

i Trends, developments and strategies

Besides the mentioned focus on RPM, the implementation of economic analysis and
econometrics in proceedings before the Office now appears to be more pertinent than
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ever. This is also a corollary of the more economic approach employed by the European
Commission. The main problem is the credibility of data used for the analysis submitted
by the parties to the Office as evidence in administrative proceedings. Economic analysis
is mainly used for defining the relevant markets. Moreover, economic analysis enables
parties to justify practices that formally fall foul of the cartel prohibition or fall under
one of the exemplary categories of abusive behaviour.

The Office has created the new position of Chief Economist who should be an
independent voice in the decision-making practice of the Office. The Chief Economist
is directly subordinated to the Chairman. A new team of economic experts should
be created to increase the Office’s expertise in the application of the economic-based

approach.

i Outlook

Several decisions on exclusionary abuses of dominance are expected in the near future,
as the Office has initiated several investigations in this respect. The Office takes into
account the EU Guidance on Exclusionary practices for 2008; however, the national
antitrust authorities (i.e., the Office and the courts) are not bound by this Guidance. The
implementation of the Guidance on Exclusionary practices is not relevant for the Office
on the national level; however, it is an important tool for harmonising the approaches of
national jurisdictions across the EU.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

7 Significant cases

The Office continuously monitors the market situation in various network industries:

The motor vehicles market is under the Office’s surveillance because of the
significantly higher prices of motor vehicles in the Czech Republic and in connection
with the approaching end of validity of the Block Exemption 1400/2002. Only one
administrative proceeding, concerning distribution agreements between Skoda Auto a.s.
and its distributors, has been initiated. The proceeding was terminated because of lack
of anti-competitive effect of these distribution agreements.

There also have been several investigations into the banking market. One
investigation in particular concerned bank fees in the retail sector. An administrative
proceeding had been initiated but no prohibited behaviour between concerned banks
had been proven by the Office.

Specific markets such as the energy and telecommunication sectors are also
monitored by the Office and regulated together with the respective sector regulator.
This is particulatly pertinent for the natural gas market, where the gas trading company
RWE Transgas owns almost all domestic storage capacities. The sector-wide regulation
of the gas market has created a competence conflict between the specific regulator of
the energy sector — the Energy Regulation Office (‘the ERO’) which safeguards the price
policy of the market players and the Office which applies competition rules in order to
prevent an abuse of market dominance.
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In 2007, this competence conflict was finally resolved by the Czech Supreme
Administrative Court. The Court held that both the Office and the specific regulator
are entitled to enforce the competition rules separately, which should result in a synergy
effect in competition. In this case, the Supreme Administrative Court decided on the
question of which of the two authorities is entitled to regulate and control the prices
of gas and the prices for storage charged to the customers in 2005 and to impose
corresponding sanctions and remedies in this respect. As a result of this decision, each
authority effectuates its regulation in a different manner: the ERO acts primarily as the
supervisor of price regulation in the energy sector. As a price controller, the ERO is
obliged to impose a fine if the seller abuses its market position with the intention of
obtaining unfair profits. On the other hand, the Office’s primary role is to create and
enhance the conditions for fair competition. In this respect, the Office may impose a
fine on undertakings that distort competition.

RWE Transgas has been under the constant scrutiny of the Office since 2000 as
any kind of anti-competitive behaviour has serious consequences for both competitors
and consumers. In 2007, RWE Transgas was fined approximately €8.9 million for an
abuse of its dominant position. It refused to enter into a contract on gas storage and to
supply gas outside of the balance zones to individual distributors thereby not allowing
them to effectively compete with providers of regional distribution networks of the
RWE Group. The Office took a particular grim view of the behaviour as the exclusionary
practices were committed at the very beginning of the gas industry liberalisation in
the Czech Republic and negatively influenced a market that was gradually opening to
competition. The Office recently initiated new proceedings against RWE Transgas
concerning the setting of advance payment for distribution of gas.

Finally, the Office has also been monitoring the markets for fuels on a long-term
basis.

i Trends, developments and strategies

The Office has focused recently on secondary legislation and comments on draft laws
in cooperation with sector-specific regulators. The Office uses a soft law method, for
example, in negotiations on the issue of gas supply storage, or in relation to access to
underground gas supply storage facilities.

The Office also focuses on cooperation with other regulators. The intention behind
this cooperation is to ensure full compliance with the competition rules. In this respect,
a memorandum on cooperation has been adopted with the Czech Telecommunication
Regulator and the Czech Consumer Association.

i Outlook

The Office announced its objective to investigate the compliance with competition rules
on the parti of television broadcasters in connection with the switch of broadcasting
technology from analogue to digital. Among other things, the Office is keen to define the
relevant markets in the electronic communications sector. The Czech Telecommunication
Regulator should be in charge of this part of the agenda.
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\' STATE AID

i Significant cases

In 2008, the Office was involved in many cases concerning state aid in the transport and
transport facility supplies sectors. In this context, the Office assisted with seven cases in
the notification procedure before the European Commission.

The European Commission concluded in its investigation that state aid obtained
in 2003 to 2005 by some of the transport providers on the basis of agreements on
compensatory payments for provision of public transportation complied with
competition rules. It has been proved that there was no overcompensation and the
compensatory payments covered only losses relating to the provision of public services.
The measures were compliant with Article 73 of the EC Treaty and the criteria set out
in the landmark A/tmark case of the ECJ.

Furthermore, the European Commission approved an aid scheme to lower
catbon emissions as well as investment aid to lower emissions of industrial emissions
into water. The environment operational programme complies with the common market
and shall be opened to all enterprises in the Czech Republic regardless of their size. The
maximum aid amount shall be 50 per cent of the costs.

7 Trends, developments and strategies

Based on the new European legislation, the block exemptions have been concentrated into
one document of general block exemptions. This modification is of primary importance
for small and medium-sized enterprises, as it will allow state aid to be obtained without
a lengthy approval process.

7 Outlook
Since the accession of the Czech Republic to the EU, the competence to assess the
compatibility of state aid with the common market was taken over by the European
Commission. The State Aid Act (No. 215/2004) concerns the administration powers of
the Office in the area of state aid, the rights and obligations of agencies granting state
aid and state aid beneficiaries towards the Office, as well as some other relationships in
the area of state aid. Currently an amendment of the State Aid Act is under discussion.
The competence of the State Aid Act should be broadened to the agriculture and fishing
sectors and the consolidated approach should be applied to all competitors.

The creation of a de minimis state aid register is also being discussed in the
amendment of the State Aid Act. Pursuant to this amendment, the Office would
maintain a register of all de minimis state aids granted in the Czech Republic.

VI  CONCLUSIONS

i Pending cases and legislation

There are several cases pending before the Office, e.g., the Student Agency case relating to
an alleged abuse of a dominant position by a bus company operating several main routes
in the Czech Republic and proceedings against media agencies relating to suspected
impermissible horizontal agreements between media agencies. It remains to be seen
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whether the Office will make use of settlement or commitments also in these cases,

as these tools have proven to be an appropriate way in order to bring infringement

proceedings to an expeditious end.

Overall, it is fair to say public enforcement in the Czech Republic is state-of-the-

art and need not shy away from comparison with enforcement in other EC Member

States.

The latest amendment of the Competition Act is currently being discussed by the

Czech patliament. The following changes and additional rules have been proposed:

a

More detailed rules for dawn raids shall be adopted and the Office shall be
vested with broader investigative powers in sector inquiries, similar to those
under Regulation 1/2003. The Office will continue to monitor markets where it
suspects effective competition to be impeded by the existence of anti-competitive
practices. Based on the findings of such a sector inquiry, the Office should then
be able adopt a report on competition in the respective market which contains
specific suggestions for improvement as well as the necessary remedies.

The amendment of the Competition Act shall also specify the procedural
rules applicable to commitment offers. It is envisaged that parties to antitrust
proceedings may propose commitments to remedy competition concerns within
fifteen days after receiving a statement of objections from the Office.

In line with EU law, it will also be possible to impose sanctions to successors
of the entity which infringed competition rules. The amendments will also
enable the Office to set the amount of the fine to be imposed on an association
of undertakings by taking into account the turnover of all members of the
association.

Finally, the application of EU competition rules to the agricultural sector shall
be copied into Czech competition law regime, i.e., the cartel prohibition will
generally be applicable to the agricultural sector with the exception as set out
under Notice 26/62.
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Chapter 11

DENMARK

Henrik Peytz*

I OVERVIEW

Enforcementof the Danish Competition Act (DCA’)! and Articles 81/82 EC in Denmark
is divided between the Danish Competition Authority and Competition Council,> which
are responsible for the administration of the Competition Act and Article 81/82 EC,
and the Public Prosecutor and the Danish courts, which are the only competent Danish
authorities in matters of criminal enforcement (fines).

The Competition Authority has a staff of approximately 150 employees of
which the majority are professionals (economists and lawyers). A significant part of its
resources (25 per cent of staff) are devoted to supervision of the energy markets.

The Public Prosecutor has only a small group dealing with violations of the
Competition Act, reflecting the fact that very few cases are referred to the Public
Prosecutor by the Competition Authority or third parties.

The number of cases prosecuted by the Public Prosecutor before the courts
remains low, as does the level of fines. The highest fines awarded to companies remain at
5 million kroner while the highest fines to individuals so far have been 100,000 kroner.

* Henrik Peytz is a partner at Nielsen Norager. The author would like to thank members of the
competition team at Nielsen Norager, including Michael Jorgensen, Betina Schienning, Louise

Spangsberg Gronfeldt and Rikke Krener-Mortensen, who all helped to prepare this article.

1 Consolidated Act No. 1027 of 21 August 2007 as amended by Act No. 375 of 27 May 2008
and Act No. 1336 of 19 December 2008.
2 The Competition Council is composed of a Chairman and 17 members appointed by the

Minister of Economic and Business Affairs on the basis of personal and professional
qualifications. The Council rules in major cases, including cases of fundamental importance,

and sets a precedent in other cases.
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While dawn raids carried out by the Competition Authority — and occasionally by
Commission officials — are quite common, the number of raids that lead to prosecution
cases in Denmark are small.

No major cartels have been detected in recent years. Only a few Danish companies
have been subject to decisions by the Commission under Regulation 1/2003/EC.

A Danish leniency programme introduced in 2007 appears to have had little, if
any, effect. This may reflect that classic cartel activity is likely to be limited but may also
reflect a view that as the level of fines in Denmark is fairly low the costs of compliance
by way of leniency exceed the risk of fines.

The number of administrative decisions taken by the Danish Competition
Authorities was relatively small in 2008.

The most important case was a merger case involving the first ever prohibition
decision taken by the Competition Council on 14 May 2008.

The Competition Council decided to block a proposed merger between J.E
Lemvig-Miller Holding A/S and Brdr. A & O Johansen A/S, which wete active in the
Danish wholesale market for plumbing and heating materials and the Danish wholesale
market for supplying electrical equipment to professional customers.

The Council found that the merger would impede competition significantly on
both markets due to increased risk of coordinated effects. The merger would have
reduced the number of nationwide wholesalers in plumbing and heating materials
from four to three with a combined market share of mote than 80 per cent. The three
wholesalers in electricity equipment with a nationwide network of outlets would have
been reduced to two with a combined market share that would have been even higher.

The Council assessed that the merger increased the likelihood that the few
remaining companies with significant market strength would raise prices and compete
less vigorously for the customers on both markets. In practice a test along the lines of the
‘Airtours’ criteria was used. A proposed set of undertakings was rejected as insufficient.

In 2008 and until 1 March 2009 a total of three decisions have been taken by
the Competition Council attacking information exchange and various possibly anti-
competitive behaviour in the context of trade associations under the cartel rules of
DCA Section 6/Article 81 EC (one decision regarding local banks and two decisions
regarding road transport).

In the same period no cases were decided under DCA Section 11/Article 82 EC
prohibiting abuse of a dominant position but a major case on possible abuse was settled
by way of the Council accepting undertakings offered by the company involved, thereby
confirming a trend from recent years to settle behavioural cases in this matter.

Appeals against decisions taken by the Competition Council may be lodged with
the Competition Appeals Tribunal. Also the Tribunal has had a quiet period with only
two cases decided on the merits in 2008 and no cases decided in the first months of
2009.

Following a committee review of Danish merger control rules, a report was
published in December 2008 proposing significant expansion of the scope of Danish
merger control by way of lowering the applicable thresholds significantly.

At the same time it has been suggested to introduce (1) a ‘simple procedure’ in
order to simplify the administrative handling of non-controversial mergers, and (2) an
obligation upon the Competition Authority to issue a formal statement of objections in
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difficult cases in which the Authority shall give a detailed account of the concerns the
merger might entail.

Finally the report proposes a change of deadlines applicable during the
investigation procedure of a proposed merger. The deadlines are suggested changed
from four weeks (phase one) and three months (phase two) to 25 working days from
complete notification and 90 working days from the decision to commence phase 2.

Legislation is expected in 2010.

II CARTELS

In Denmark, cartels and other anti-competitive agreements are prohibited under DCA
Section 6, which is equivalent to Article 81 EC and is interpreted and administrated in
conformity with the practice of the Commission and the European Court of Justice.

Both undertakings and natural persons acting on behalf of undertakings can be
held liable for infringement of the DCA. Infringement is punishable with a fine that
varies according to the gravity of the infringement. The Danish Competition Authorities
can also counter infringements by issuing administrative injunctions.

i Significant cases

The Professional Association of Local Banks

On 30 January 2008 the Danish Competition Council decided that Lokale Pengeinstitutter
(the Association of Local Banks, Savings Banks and Cooperative Banks in Denmark;
‘the Association’), had violated Section 6 of the DCA. First, the Association and its
members were found to have entered into an illegal agreement by having a provision in
the articles of association stating that members could be excluded for lack of ‘collegiate
behaviour’. The objective of the agreement was to make members abstain from disloyal
behaviour towards other members, which, zuter alia, included various marketing initiatives,
as well as recruitment of employees from each other. Second, the Association had in
three specific cases made objections against the behaviour of individual members in
relation to recruiting employees from other members and marketing of service charges
and high interest on specific accounts. Third, the Association had generally called upon
its members to abstain from competitive behaviour in the form of headhunting other
members’ employees and, in the case of saving banks, in the form of advertising that the
banks, being customer-owned, did not need to make profits.

Fine against local banks cartel

On 28 March 2007 the Competition Council adopted a decision whereby the cooperation
between seven local Danish banks was found to constitute an illegal cartel. The banks
had agreed, inter alia, not to establish themselves in cities where other banks have their
headquarters, and not to actively seck customers from each other. This decision was
appealed to the Competition Appeals Board, which confirmed the decision on 2 October
2007. On 15 April 2008 it was announced that the banks had voluntarily accepted to pay
a fine of 4 million kroner.

Nantisk Udstyr
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The association Nautisk Udstyr, whose members sell equipment for yachts, agreed to
pay a fine of 400,000 kroner, thereby admitting that its members had entered into illegal
agreements regarding prices and that the association had attempted to make suppliers
stop supplying goods to shops selling at lower resale prices than the prices suggested by
the association. The violation was classified as a hard-core infringement. The General
Manager and the Chairman of the association each agreed on a personal fine of 25,000
kronet.

Dansk Transport og 1ogistik

Brancheforeningen Dansk Transport og Logistik, (the Danish Association of Transport
and Logistics; ‘the Association’), is the largest Danish transport association, having
approximately 3,100 members. On 17 December 2008 the Competition Council decided
that the Association had violated DCA Section 6 by, znter alia, making a pre-completed
calculation instrument available to the members. The instrument enabled the members
to calculate their prices solely by typing in the haulage distance. Furthermore, the
Association had published calculation examples setting out a profit margin of 10 to 15 per
cent, as well as the expected annual percentage cost increase for the haulage contractors
in the Associations’ cost prognosis. An electronic calculation model regarding the price
development on diesel oil had been made available which was made in a way that the
membet’s own price of diesel oil would remain unchanged even if the price level on
diesel oil decreased. Finally, the Association had encouraged its members to pass the
diesel oil price increase and the increased insurance costs on to the members’ customers.
The Competition Council found that the measures taken by the Association aimed at
limiting competition and unifying the transport prices of the members.

Dansk Juletresdyrkerforening

On 17 February 2009, the District Court of Frederiksberg fined Dansk
Juletraesdyrkerforening (the Danish Christmas Tree Growers Association) 200,000
kroner and the manager of the association 15,000 kroner for violating DCA Section 6.
The association had published calculation guidelines and held price meetings; thereby
guiding the around 1,000 members as to how to determine their future prices, and how to
avoid underselling one another. After two unsuccessful warnings from the Competition
Authority, the case was handed over to the Public Prosecutor who decided to institute
criminal proceedings. The District Court of Frederiksberg agreed that the Association’s
exchange of information was aimed at unifying members’ prices and fixing minimum
prices, thus limiting competition.

International Transport Danmark

On 25 February 2009, the Competition Council ordered International Transport
Danmark (a trade association of cargo carriers with around 420 members) to abstain
from exchanging information with its members in violation of the DCA. The Association
had (1) encouraged its members to pass price increases on to their customers, (2) made
a pre-completed calculation instrument available although the items of expense should
be filled out individually, (3) made waiting time rates available to its members, and
(4) published a cost prognosis with the association’s expectations of the costdevelopments
in the year ahead.
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i Trends, developments and strategies

There is no doubt that classic cartels that are detected will as a main rule be prosecuted
but undertakings will, even in serious cartel cases, often be offered the possibility of
settling the case by voluntary acceptance of a fine unless the case is dealt with by the
Commission which will normally only be the case if the cartel covers several EU member
states.

Further the level of Danish fines remains low.

The main concern to defendants in cartel cases investigated by Danish authorities
therefore is more often likely to be the risk of negative PR and the risk of claims for
damages from dissatisfied customers.

Group litigation

By Act No. 181 of 28 February 2007 the possibility of group litigation, which resembles
class actions, was introduced with effect from 1 January 2008. These rules are currently
being applied for the first time in a lawsuit initiated by a bank’s minority shareholders
concerning, inter alia, the terms of redemption of their shares in connection with a
takeover of the bank (the ‘Bank Trelleborg’ case).

One of the aims of the group litigation legislation is to facilitate the handling of
groups of similar claims, which might on their own involve smaller amounts. These could
be claims from consumers or traders who have suffered a loss as a result of violations of
the competition rules in the form of cartels, other anti-competitive agreements or abuse
of a dominant position, including the use of exploitative prices.

Leniency programme

With effect from 1 July 2007, a Danish leniency programme reflecting elements of the
EU leniency programme was introduced on the basis of new Sections 23a and 23b in the
DCA. The Danish leniency programme was launched in order to enhance the efficiency
of actions against unlawful cartels.

The leniency programme allows undertakings or persons to obtain leniency
(meaning nolle prosequi as well as a reduction of any fine that would otherwise have
been imposed on a participant in a cartel) in exchange for the voluntary disclosure of
information regarding the cartel.

As general conditions for leniency (here meaning nolle prosequi), the undertaking
or person providing the relevant information must be the first one to do so, and the
information must be unknown to the competition authorities by the time of the
application for leniency.

If the application is filed before the commencement of an inspection, the
information must lead the competition authorities to commence an inspection or a
search, or to notify the police. If the application is filed after, the information must
enable the competition authorities to establish the existence of an unlawful cartel.

Further three conditions must be met in order to obtain leniency: (1) the applicant
must cooperate with the competition authorities at all times during the case, (2) the
applicant must — before the application is filed — cease its participation in the cartel and
(3) the applicant must not have coerced any other undertaking or person to participate in
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the cartel. If the applicant fails to meet the above-mentioned conditions, the application
will be treated as one for reduction of fine instead of nolle prosequi.

i Outlook

In spite of a trend towards higher fines, the level of Danish fines is still very low,
compared to international standards. It remains to be seen whether the level will be
increased by a revision of the Competition Act in 2010.

Until then it remains a matter of considerable practical importance whether a
cartel is investigated by the Commission with the possibility of fines up to 10 per cent
of turnover under Regulation 1/2003/EC, or whether prosecution is ‘only’ carried out
by the Danish authorities with considerably lower fines as the likely outcome.

Furthermore, the risk of civil damages litigation remains high in the case of
cartel infringements.

III' ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

Restrictive agreements are subject to DCA Section 6 which corresponds to Article 81(1)
and (2) EC with a possibility of exemption from the prohibition by virtue of DCA
Section 8 which mirrors Article 81(3) EC. Abuse of a dominant position is prohibited
by DCA Section 11, which mirrors Article 82 EC.

In general, practice from the European courts and the Commission interpreting
Articles 81 and 82 EC are followed by the Competition Authority in the administration
of DCA Sections 6 and 11.

i Stgnificant cases

Post Danmark

Inajudgmentof 21 December 2007, the Eastern High Court confirmed that Post Danmark,
the Danish universal service post cartier, in 2003 and 2004 had abused a dominant position
in the market for unaddressed mail by offering selectively low prices to certain customers
who were at the time buying this service from one of Post Danmark’s competitors. The
High Court thereby affirmed a decision of the Competition Council of 29 September
2004 and a decision of the Competition Appeals Board of 1 July 2005.

Schneider Electric Danmark

A landmark case was finally settled by the Danish Supreme Court by a judgment of 7
January 2008 where Schneider Electric Danmark A/S (formetly Lauritz Knudsen A/S),
a manufacturer of electric switches, was found to have abused a dominant position by
operating a complex and loyalty-inducing system of pre-booking and volume rebates.
This behaviour was categorised as a violation of DCA Section 11. The loyalty-enhancing
effect was reinforced by the fact that the size of the rebates was determined on the basis
of the size of the advance orders and that wholesalers were obliged to buy the pre-
ordered quantities.
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Elsam
On 20 June 2007 the Competition Council had found that Elsam A/S, a large Danish
electricity company that later merged into Dong A/S, had violated DCA Section 11 and
Article 82 EC by abusing its dominant position in the wholesale market for electricity in
western Denmark in 2005 and 2006. Elsam was found to have overcharged customers.
By a decision of 3 March 2008 the findings of the Competition Council were
generally upheld by the Competition Appeals Tribunal on appeal. The part of the
decision that concerned the second half of 2006 was remitted by the Tribunal since it
did not find that the Council had had sufficient factual basis for establishing an abuse
in this period.

Matas

On 23 April 2008 the Competition Council found that a general prohibition against
internet selling issued by Matas, a Danish chain of perfumery and chemist shops, to allits
dealers constituted an illegal restriction of competition and a violation of DCA Section
6. In accordance with Commission practice, the Council categorized the prohibition
againstinternet sale as a ‘serious’ violation. Matas accepted to replace the prohibition with
quality-standards applying to dealers using the internet for sale of Matas’ products.

Udviklingsselskabet By & Havn

On 3 November 2008 the Competition Appeals Tribunal confirmed that
Udviklingsselskabet By & Havn (Copenhagen City & Port Development) which had
as statutory objective to develop new greenfield city areas, would not violate DCA
Section 6 by entering into an agreement with a convenience store chain granting a 10-
year exclusive right to operate a grocery store in a newly developed part of ‘Orestaden’
(a greenfield area in South Copenhagen close to the Qresund bridge to Sweden). The
purpose of the agreement was deemed not to be anti-competitive and the possible anti-
competitive effects were not appreciable due to the high number of other grocery stores
in neighbouring areas.

Valsemollen

In December 2008, Valsemollen A/S, a producer of flour products for industry, bakeries,
catering and retail, accepted out of court to pay a fine of 1 million kroner for allegedly using
resale price maintenance since 2004. The managing director of the company accepted a
personal fine of 100,000 kroner, which was the largest fine imposed on a natural person in
Denmark for violation of DCA. The resale price maintenance had been discovered by the
Competition Authority at a dawn raid in January 2008. Valsemollen had made an agreement
with a wholesaler stating that all resale of flour products should follow Valsemellen’s
‘cutrent’ bakery price list. Valsemollen claimed that the correct title of the price list should
have been ‘guiding’, not ‘current’, that the wholesaler had in fact interpreted the price list
as guiding, and that the wholesaler had not followed the price list in practice. In addition
the customer relationship was only one out of a very large number of relationships and
similar clauses had not been applied in any other relationships. Nevertheless, the case gave
rise to the above-mentioned comparatively high fines.
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i Trends, developments and strategies

Since the legal basis for accepting binding commitments as an alternative to Council
decisions was provided some yeats ago, ithas become relatively common that undertakings
voluntarily commit to change or terminate a conduct that might be categorised as a
violation, by submitting a set of commitments to comply with the concerns of the
Competition Council related to DCA Sections 6 or 11 or Articles 81 and 82 EC. Hereby
the undertaking may avoid a negative decision. The commitments are made binding by
the Competition Council according to DCA Section 16a.

If an undertaking is interested in such a solution it is normally advisable
to come clean at an eatly point. Proposals for commitments shall be sufficient to
remove the relevant concerns as to the possible competition law problems identified.
The Competition Authority naturally finds it helpful if the undertaking is willing to
compromise its position of principle. This might lead to undertakings offering wider
commitments than what would have followed from a regular decision according to DCA
Sections 6 or 11 after a full investigation. The Competition Authority is of the view that
a commitment solution shall be a real benefit also to the authority by relieving it from
following a normal full-scale procedure.

Recent examples of a commitment solution include a decision of 29 October
2008 where the Danish Competition Council accepted commitments from Unimerco, a
dominant company in the wholesale market for power fastening tools (nailers, sprigs and
staplers) which were made legally binding according to DCA Section 16a. A competitor
of Unimerco had filed a complaint stating that Unimerco was tying the sale of power
fastening tools to the sale of ‘original’ fasteners supplied by Unimerco. In Unimerco’s
manuals, price lists, etc., the company offered free services for its fastening tools only
if ‘original’ fasteners had been used. Moreover, Unimerco used various statements
concerning safety risks in connection with the use of other fasteners and indicated that
warranty and product liability would be lost if ‘unoriginal’ fasteners were used. The
commitments that were offered and made binding concerned all kinds of fastening
tools and Unimerco committed to refrain from demanding use of ‘original’ fasteners
and instead approve use of all kind of tools which met the specifications required by the
European Committee for Standardisation.

Further, on 28 May 2008 the Danish Competition Council adopted a four-year
prolongation of a decision from 2005 that made various commitments from Carlsberg
Denmark concerning Carlsberg’s beer agreements with Danish restaurants, cafes,
hotels etc., (the horeca-sector) legally binding. According to investigations made by the
Competition Authority in 2008 the commitments had ensured that the foreclosure effect
of Carlsberg’s agreements had been reduced considerably. Moreover a large number
of small beer suppliers had entered the market and the number of different beers had
increased significantly over the past years. Therefore the Competition Council adopted
the prolongation for four years.
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IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

The most significant sector-specific regulation concerns the telecommunications and
energy markets. Mail distribution and port access are also subject to sector-specific
regulation.

i Significant cases

DCA remains applicable alongside the sector-specific legislation, although most cases
are solved on the basis of the latter alone. An example of the application of general (ex
post) competition law on regulated markets is the above-mentioned case against Elsam,
a Danish energy wholesaler regarding unfair pricing. The Competition Authority and
the sector-specific authorities will often have overlapping competence on the same facts
under the different regulatory regimes, but there may in specific situations be uncertainty
as to the exact allocation of competence between the authorities. The most noteworthy
example of this continues to be a case from 2006 before the Danish Competition
Appeals Tribunal regarding apparent illegal bundling (under DCA Section 11). The
Competition Authority had decided that the Danish incumbent operator TDC that held
a dominant position on the matket for interconnection services had unlawfully tied
delivery of these setvices to the provision of transit capacity. This decision was annulled
and the case remitted by the Danish Competition Appeals Tribunal as the delimitation
of competence between the Competition Authority and the telecoms regulator (the
National IT and Telecom Agency) had been insufficiently clarified.

7 Trends, developments and strategies

Since 2003 retail customers have been able to purchase electricity in the open market and
choose the supplier they prefer. Customers who do not exercise their free choice receive
electricity from companies with special supply obligations subject to prices controlled
by the Danish Energy Regulatory Authority. Market investigations show that only 2 per
cent of consumers actively chose their electricity supplier which means that the publicly
controlled prices dominate the consumer market. The Danish Competition Authority
argues that initiatives must be taken to make consumers more sensitive to prices and
to lower entry bartiers for suppliers which combined would make it possible to lift the
price control of the companies with supply obligations. Political steps in this direction
have been limited until now.

A strategic review of the Danish Telecommunication Act from 2003 was finalised
in 2007.% Following the conclusions of the review, the Act was amended in January 2009
inter alia introducing fines for violation of the USO (Universal Service Obligations) and
adverse inference (for not presenting sufficient documentation of pricing) and clarifying
that information obtained when negotiating interconnection agreements is confidential,
including in particular in regard to other departments, subsidiaries or partners.

3 Consolidated Act No. 780 of 28 June 2007 on Competitive Conditions and Consumer Interests
in the Telecommunications Market as amended by Act No. 1412 of 27 December 2008.
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The first 18 market analyses were ended in 2007 with numerous SMP (Significant
Market Power) obligations laid down on several of the markets. The second round
began recently. Following the new recommendation and guidelines from the European
Commission, fewer relevant markets will most likely be identified. The second round
may decrease the scope of SMP obligations, but most likely only to a limited extent.

i Outlook
The expected adoption of the third European energy package in 2009 may have a
significant effect on the regulation of the Danish electricity market.

On a commercial level, attention should be given to the future IPO of DONG
Energy A/S where the Danish state currently is a majority shareholder. Apart from its
leading position in Denmark DONG Energy is present in other Northern European
energy markets. A broad political agreement was made in 2004 regarding the IPO,
which was planned to be cartied out in January/February 2008. The IPO was, however,
postponed for an unlimited period due to the unfavourable market conditions.

The Danish telecommunication regulatory framework generally scores very
highly in international reviews and no major reform of the Danish Telecommunication
Act is under preparation. An area of priority, however, remains to be an increase in the
bandwidth of broadband connections and a decrease in the price thereof.

A\ STATE AID

Following some high-profile cases involving Danish companies, European state aid law
has become an area of increased awareness and attention in Denmark in recent years.
This has only been aggravated by the current financial crisis.

DCA Section 11a regulates domestic state aid that is not subject to Articles 87
and 88 EC, i.e. intended to catch aid having no effect on trade between member states.
The scope of the provision is thus very narrow and the rules have had limited relevance
in practice.

i Significant cases

Since 2008 a number of important aid decisions have been taken as a consequence of
the international financial crisis. The processing of these cases has set new standards as
to expediency with important aid packages being approved over weekends. Three major
cases have involved Denmark.

Rescne aid to Roskilde Bank

On 22 July 2008 Denmark notified the Commission of rescue aid granted to Roskilde
Bank A/S, the eighth largest bank in Denmark, which, following the untest on financial
markets, was in serious financial trouble mainly due to its large exposure on the Danish
market for real estate. The aid was approved on 31 July 2008.

The aid granted consisted of an unlimited liquidity facility provided by the Danish
National Bank, with an expectation of a drawdown of up to 15 billion to 20 billion
kroner. The liquidity facility was secured by two guarantees, one guarantee covering
a potential loss for an amount of maximum 750 million kroner provided by the bank

113



Denmark

association ‘Det Private Beredskab’ (Danish Private Contingency Agency, see further
below) set up in 2007 and comprising 137 banks in Denmark, and one for an unlimited
amount above 750 million kroner provided for by the Danish state. The measures were
all linked and as such constituted one single measure.

The Commission found that the guarantee provided by ‘Det Private Beredskab’
did not constitute state aid since all members were private banks and as all funds going
into ‘Det Private Beredskab’ came from these private members. There were accordingly
no state resources involved.

As regards the guarantee provided by the Danish state for any amount above 750
million kroner, the Commission found that this measure did constitute state aid but that it
was set up in accordance with the requirements for rescue aid under Article 87(3)(c) EC.

‘Bank Package I’

On 10 October 2008 the Commission decided, on the basis of a notification filed only
two days before, not to raise objections against a two-year Danish guarantee scheme for
banks in Denmark which entered into force immediately thereafter.

The scheme was based on an agreement between an association open to all banks
in Denmark, ‘Det Private Beredskab’ (Danish Private Contingency Agency), and the
Danish state.

The scheme had two main constituents being (1) a state guarantee covering
depositors and ordinary creditors of all banks which are members of the scheme (bonds
and subordinated debt were not covered by the guarantee) and (2) a winding-up company
set up, owned and capitalised by the state to be available for facilitating the winding-up
of failing banks which are members of the scheme.

The participation in the scheme was voluntary and was open to all solvent banks
in Denmark with a banking licence that were members of ‘Det Private Beredskab’.
This included full coverage of subsidiaries of foreign banks, branches of Danish banks
abroad (if not covered by similar schemes in other member states) as well as branches
in Denmark of foreign banks (depositors only). Membership could only be acquired
before 13 October 2008.

The participating banks undertook certain commitments (including a ban on
dividend payments, ban on share repurchases as well as a ban on new stock options for
the management etc.). Banks abusing the agreement could be excluded from the scheme.
The Danish Financial Authority monitors the banks participating in the scheme.

The scheme was partially funded by a contribution by the participating banks, in
that these banks will contribute up to 35 billion kroner (corresponding to 2 per cent of
Danish GNP). Any loss incurred by the winding-up company exceeding this amount will
be covered by the Danish state.

The Commission found that the guarantee constituted operating aid but that the
scheme was appropriate, necessary and proportionate to remedy the serious disturbance
of the Danish economy. As such the aid was compatible with the common market, in
particular by virtue of Article 87(3)(b) EC, which foresees that the Commission may
declare aid compatible with the common market in such a situation.

The Commission especially emphasised the self-payment of the banks participating
in the scheme, the strong behavioural constraints combined with the coherence of the
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scheme with the overriding principles of the Commission’s Rescue and Restructuring
Guidelines.

As regards the winding up of insolvent banks, the Commission found that this
measure in itself could constitute illegal state aid, part of which was, however, inherent
in the guarantee scheme. Further, Denmark has undertaken to notify to the Commission
all later cases where a bank of a not insignificant size is only partially liquidated. The
Commission therefore deemed it unnecessary to assess that possibility further in the
context of approval of the scheme as such.

‘Bank Package 1T’
On 3 February 2009 the Commission decided not to raise objections against the second
Danish bank scheme, a recapitalisation scheme for credit institutions in Denmark.

Whereas Bank Package I was intended to assure that banks would be able to
obtain credits from each other, Bank Package 1I, also called ‘the credit package’ had
the overall aim to stimulate the supply of credit to viable and healthy undertakings and
households by increasing the capital and the solvency of credit institutions in Denmark,
thus enhancing their possibility to offer finance to the real economy.

For this purpose the main element of Bank Package II introduced the possibility
for all solvent credit institutions (i.c., banks and mortgage credit institutions fulfilling the
solvency requirements fixed by the Danish Financial Supervisory Authority, including
subsidiaries of foreign banks) to apply to receive from the Danish state injections of
hybrid capital. The hybrid capital will have no final maturity date and no voting rights.
The injection must be repaid in full with interest (the interest rate being based on the
rating of the credit institution and ranging from 9 to 11.25 per cent).

As an alternative to direct capital injection by the state, the credit institutions
have the possibility of receiving an underwriting guarantee in order for the institutions
to raise funds from the capital market from private investors.

The possibility to apply for a capital injection is open until 30 June 2009 for all
credit institutions in Denmark meeting the solvency requirements (i.e., also subsidiaries
of foreign banks).

A credit institution applying for an injection of hybrid capital has to have a tier 1
(core) capital before the injection of 9 per cent or above, and the maximum increase
in tier 1 capital due to the injection shall be 3 per cent. Credit institutions with a tier 1
capital between 6 per cent and 9 per cent will be offered a capital injection so as to reach
12 per cent, while credit institutions with a tier 1 capital below 6 per cent can only obtain
a capital injection after individual negotiations with the Danish authorities.

As with Bank Package I the Commission found that the measure — which had
an expected volume up to around 100 billion kroner constituted operating aid. The
Commission, however, found that the measure was in line with the Commission’s
communications of 13 October 2008 and 5 December 2008 regarding state aid measures
taken in relation to financial institutions in the context of the current global crisis.

The Commission noted that the level of the capital injections was related to the
specific situations of Danish banks, which are already highly capitalised, and on this
basis the Commission accepted that the recapitalisation was limited to the minimum
necessary. Furthermore, the scheme is open only for less than six months, and the
distortions of competition were minimised by various safeguards.
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In the context of the decision certain prolongations of the guarantee scheme of
Bank Package 1 was also approved.

TV2 Danmark

On 22 October 2008 the Court of First Instance (CFI) annulled a Commission decision
of 19 May 2004 in which the Commission had found that un-notified state funding of
the public television broadcaster TV2/Danmark during the years 1995 to 2002 in excess
of what had been needed to cover the net cost of TV2’s public service obligations
constituted state aid incompatible with the EC Treaty which should be recovered.
The Danish state had therefore been required to recover 628 million kroner together
with interest from the broadcaster. This recovery took place simultaneously with a
recapitalisation of TV2/Danmark in accordance with a second Commission decision
approving the recapitalisation under the state aid rules. This latter decision has been
brought before the CFI by commercial competitors, where the case is still pending;

In the judgment of 22 October 2008, the CFI upheld the Commission’s acceptance
of the broad Danish definition of public service television; rejecting commercial
broadcasters’ claims that the broad definition was unwarranted and disproportionate.

The Commission had further concluded that neither the market investor principle
nor two of the four ‘Altmark criteria’ (conditions for state funding not constituting
aid but payment for a service) were met, and that the Danish state payments to TV2
therefore constituted aid. The Commission had found that payments made in excess
of the net cost of public service television operations constituted unlawful aid since
TV2 thereby had been in a position to accumulate reserves which by far exceeded what
had been necessary in order for TV2 to fulfil its public service obligations and which
therefore could not be exempted under Article 86(2) EC.

The CFI annulled the decision for insufficient reasoning attributable mainly
to the Commission’s failure, in the CFI’s view, to thoroughly examine the conditions
which governed the setting of the amount of license fee income paid to TV2 during
the period under investigation. The Commission is now contemplating a new decision
in the mattet.

In August 2008 the Commission approved, in the light of a financial crisis, the
grant of a new loan facility to TV2 Danmark, applying the rescue and restructuring
guidelines on aid for firms in financial difficulty. In early 2009 a new restructuring plan
for TV2 has been notified to the Commission.

Ryanair
By letter of 30 January 2008 the Commission sent a letter of formal notice to the Danish
state informing Denmark of the Commission’s decision to initiate an Article 88(2) EC
procedure.

The matter concerned an agreement between Ryanair and Aarhus Lufthavn
A/S (Aathus Airport), the latter being a 100 per cent publicly owned limited liability
company. By the agreement which was entered into in 1999 Ryanair was granted
preferential treatment for its operation in Aatrhus airport. The preferential treatment
consisted mainly of reduced airport and ground handling charges.
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The Commission concluded that it had serious doubt as to whether the agreement
between Ryanair and Aarhus Airport fulfilled the conditions for start-up aid for new
airlines departing from regional airports to be declared compatible under Article 87(3)(c).
These conditions had been laid down in the Commission’s decision of 12 February 2004 in
the matter of Ryanair and Chatleroi (2004/393/EC — annulled by the CFI by judgment of
17 December 2008 in case T-196/04) and in the Commission’s guidelines on financing of
airports and start-up aid to aitlines departing from regional airports (O] 2005 C 312/1).

i Trends, developments and strategies

Some of the cases quoted above have attracted wide attention. The necessity of the
bank cases has been broadly accepted in the light of the meltdown on financial markets
and there has been little public attention to the matters of state aid law involved.

The TV2 saga has given rise to a number of complex lawsuits, illustrating that
also competitors on Danish markets are prepared to test the validity of Commission
decisions in state aid decisions.

The above cases have altogether served to bring state aid law to the attention of
a wider part of the legal community in Denmark.

VI  CONCLUSIONS

The number of competition cases in Denmark is limited due to the small size of the
market and a traditionally conciliatory approach to solving competition problems.
Formal indictments are few and fines have so far been low.

In the medium term this may gradually be changing, following the 2004 reform
of EC procedures and the increased international cooperation, also within the European
Network of Competition Authorities, as well as following a better understanding of the
need for effective enforcement.

The Danish Competition Act is likely to come up for review in 2010, leading to
lower merger thresholds, both more formal and more simplified merger procedures and
— possibly — higher fines.

Various damages cases currently pending before the Danish courts may result in
important judgments in the meantime.

Undertakings operating in Denmark therefore continuously need to be aware of
and adapt to the competition law regimes, and victims may benefit both from complaints
and private action.
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Chapter 12

ESTONIA

Vaido Poldoja

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

From the beginning of 2008, the former Estonian Competition Board was reformed to
become the Competition Authority (‘the Authority’) with three main functional divisions:
Competition (supervision of competition, ‘the CD’); Railways and Energy (fuel and
energy-related matters; complaints on division of railways infrastructure capacity and
licensing) and Communications (market regulation, licensing and universal service).
2008 also marked the 15th anniversary of the Authority and was thus an important
milestone in many respects.

After the institutional reform of the regulators, the CD is left with two departments
instead of the previous four: supervision and merger control. The number of employees
was cut from 33 to 17.

Due to somewhat fewer resources, the CD needs to focus on the most acute
issues to be capable of being effective. The fact that the Authority consists of functional
divisions can be of help to the CD, as in complex cases where sectoral competence
is needed the CD can use the resources and knowledge of the other divisions. Such
a possibility seems to us the most productive, since it would give further guarantees
to consistent application of competition law and regulation (e.g, use of pricing
methodologies in a particular sector).

7 Enforcement agenda

The Authority has not published a particular agenda for enforcement except for an area
of antitrust: the fight against cartels. In the 15th anniversary seminar of the Authority in
November 2008 a senior official of the Authority even proclaimed that the fight against
cartels was a number one priority.

* Vaido Példoja is a senior associate at Advokaadiburoo Paul Varul.
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Other than cartels, enforcement seems to be complaint-based and relates to abuse
of dominant positions in various industries: port services, telecommunications, railways,
electricity, district heating, retail trade, waste management, water supply, etc.

As of November 2008, there were 32 administrative, one misdemeanour and six
criminal proceedings pending, The latter proceedings concern cartels.

II CARTELS

i Significant cases

Cartels are prohibited based on Article 4(1) of the Competition Act that prohibits
agreements between undertakings, concerted practices, and decisions by associations of
undertakings that have as their object or effect the restriction of competition.

Furthermore, Article 400(1) and (2) of the Penal Code foresees criminal sanctions
for breaching the prohibition of cartels in the Competition Act. The prohibition of
cartels and criminal sanctions for breaching the prohibition are applicable to both legal
and natural persons. A legal person can be punished for breaching Article 400 of the
Penal Code (cartels) with a fine from 50,000 to 250 million kroons. A natural person
can be punished for breaching Article 400 of the Penal Code (cartels) with pecuniary
punishment (from 30 to 500 daily units, calculated on the basis of the average daily
income of the offender) or up to three years’ imprisonment.

Currently there is no formal leniency programme. Article 202 of the Code of
Criminal Procedure allows the Prosecutor’s Office to request the court to end criminal
proceedings with the consent of the suspect or accused. That option is available, if the
guilt of the person is negligible, that person has remedied or commenced to remedy
the damage caused by the offence, paid or committed to pay the expenses of the
criminal proceedings and there is no public interest in the continuation of the criminal
proceedings. There are also Guidelines from the State Chief Prosecutor that clarify the
concept of public interest in pursuing Article 400 cases (cartels).

The Authority made in January 2008 an interesting decision that influences
the principles that underpin applicability of the prohibition against anti-competitive
agreements and consequently also criminal proceedings. The case was initiated in
connection with a dispute between majority (Oiltanking group) and minority shareholders
(Alexela Terminal, ‘AT’) of Oiltanking Tallinn (‘OTT’), a company providing oil products
storage services in Hstonia. The Authority had to analyse whether an e-mail from a
member of the supervisory boatd of AT to OTT proposing coordination of prices of
certain products constituted a breach of Article 4(1) of the Act. The Authority was of
the opinion that propositions made by AT to OTT were in principle anti-competitive
and prohibited under Article 4 of the Act.

However, the Authority decided to end the case without finding a breach of the
Act. The Authority claimed that since there was no response from OTT to the e-mail
proposition of AT, the anti-competitive agreement in the meaning of Article 4(1) of the
Act was not concluded. Such a reasoning seems to be controversial. The controversy lies
in the fact that under the Penal Code, even an attempt to commit an offence is punished.
Thus, if there is no active response from the other party, the decision of the Authority
seems to suggest that there is no breach of Article 4 of the Act and consequently no
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criminal proceedings can be initiated (as the Authority ended the case without starting
criminal proceedings under Article 400 of the Penal Code). On one hand, the decision
can be used as a shield by other companies in a similar position. Due to the controversy
of the decision and no court practice on the issue, it would not be surprising if the
Authority changes its opinion.

As regards the ‘unofficial leniency’ (i.e., ending a case based on the Guidelines
of the State Chief Prosecutor), the legal rules have not given enough certainty for the
stakeholders to come forward with the information. The uncertainty that the current
rules create in the market is well demonstrated by the fact that the rules were put into
practice for the first time in December 2008 when the Prosecutor ended criminal
proceedings against participants of a price-fixing case (a company and its manager). The
case concerned alleged bid rigging in the road construction sector and the Prosecutor
decided to continue to pursue the proceedings against the other participants.

i Trends, developments and strategies

In practice, the Authority has not investigated many cartels. It could be explained by
the generally secret nature of such activities and the lack of certainty that the market
participants have in the current non-binding procedural rules. Even if the Authority and
the Prosecutor’s Office have promised they will not prosecute a case against a whistle-
blower, the fact is that only one company has come forward with information about an
alleged cartel.

7 Outlook

As explained supra, there is no formal leniency programme, which is a likely reason
for the lack of cartel investigations. To make the system more efficient and give legal
certainty to the companies that would consider applying for leniency, the Ministry of
Justice in cooperation with the Authority have drafted what would implement the first
formal leniency programme in Estonia.

The package consists of amendments to the Penal Code, CCP and the Act. As a
major change, the amendments provide for a clear obligation to the Prosecutor’s Office
to end criminal proceedings against an applicant. Currently, such a decision is at the
discretion of the prosecutor, which has created much uncertainty with the stakeholders.
Besides the Prosecutor’s Office, another important institution is the Authority. The
leniency application has to be filed with the Authority, which is also the investigative
body for cartel offences.

To qualify for leniency, the applicant has to be the first to notify, the information
contained in the notification must allow the initiation of criminal proceedings, and the
proceedings must not have already been started. If the proceedings have been started
before the notification, the Prosecutor’s Office has to stop proceedings against the
applicant if the submitted evidence, in the opinion of the Prosecutor’s Office, leads to
a convicting verdict. If it is still not possible to stop proceedings, the sentence against a
person otherwise fulfilling conditions for leniency would be diminished proportionally
to the help received from the person during proceedings.

The amendments also provide for general conditions for leniency eligibility. The
applicant must not be the ringleader, must grant full access to the evidence, must refrain
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from destroying evidence and must cooperate fully with the authorities. It is important to
note that to qualify, an applicant may end participation in a cattel only after coordinating
its withdrawal with the Prosecutor’s Office.

The amendments also clarify the calculation of fines for cartels. Currently, the
law only sets a general guideline from 50,000 to 250 million kroons. The amendments
specify that within the limits for monetary punishment, the monetary punishment for
cartel is within 10 per cent of the turnover of the last financial year of the convicted
company (hence, consolidated group turnover is not used). In aggravating circumstances,
no less than half of the 10 per cent turnover has to be applied.

The date of entry into force of the amendments is not clear yet.

III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

Estonian competition rules are in principle based on Articles 81 and 82 EC. Article
4 discussed supra prohibits agreements between undertakings, concerted practices,
and decisions by associations of undertakings which have as their object or effect the
restriction of competition. That provision not only includes cartels but all kind of
agreements between undertakings.

According to Article 13(1) of the Competition Act an undertaking in a dominant
position is an undertaking or several undertakings operating in the same market whose
position enables them to operate in the market to an appreciable extent independently
of competitors, suppliers and buyers. Dominant position is presumed if an undertaking
accounts for at least 40 per cent of the turnover in the market or several undertakings
operating in the same market if they account for at least 40 per cent of the turnover
in the market. Undertakings with special or exclusive rights or in control of essential
facilities are also undertakings in a dominant position.

Article 16 of the Competition Act is a clause based on Article 82. The provision
prohibits any direct or indirect abuse by an undertaking or several undertakings of the
dominant position. The law also includes a list of examples of what constitutes an abuse
that is similar to Article 82.

Article 18 of the Competition Act sets additional obligations for undertakings
with special or exclusive rights or in control of essential facilities:

a access to network, infrastructure or other essential facility under reasonable and
non-discriminatory conditions for the purposes of the supply or sale of goods;
and

b maintenance of separate records on revenue and expenditure related to each

product or service. The calculation of revenue and expenses must enable an
investigator to assess whether the price of a product or service is at a reasonable
ratio to the value of the product or service.

The Authority and courts generally refer to and analyse decisions taken by the
Commission or the Community courts even when applying national competition law.
Therefore, the practice of applying national antitrust rules conforms in principle with
the EU rules and practice.
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i Significant cases
In recent years one of the most notable cases has been the case concerning national post
operator Eesti Post, where the Supreme Court gave its verdict in December 2007.

The case concerned application of Article 16(3) (discrimination) and (4) (tying)
to loyalty rebates implemented by Eesti Post (EP).

In February 2008 the Authority fined EP for breaching Article 16(3) of the
Competition Act by applying different prices to its direct posting clients by grouping
them artificially into two different price segments: postal sales (clients that purchased
additional services besides direct posting) and advertising clients (customers that only
purchased direct posting services). The Authority also found that EP had breached
Article 16(4) of the Competition Act by setting a precondition for receiving discounts
for direct posting of commercials that the client orders 100 per cent of the services
needed by the client from EP (loyalty rebates).

The Supreme Court confirmed that the Authority had correctly found that EP
breached Article 16(3) of the Competition Act by applying different prices for similar
services ordered from EP in a similar capacity. The court was of the opinion that it was
not important that one group of customers ordered additional services besides direct
posting since it did not change the fact that EP used the same service (direct service) for
both customer groups.

The Supreme Court also confirmed that EP had breached Article 16(4) by
implementing loyalty rebates. EP was an undertaking with a dominant position in the
direct posting market. Such an undertaking is not entitled to tie clients by requiring the
clients to purchase all or the majority of their capacities from the dominant undertaking.
It was not important that the customers had agreed to it by signing a contract with EP.
The court also referred to CFI and ECJ decisions on loyalty rebates (Hoffmann-LaRoche,
case 85/76 and Michelin, case 'T-203/01). The Court also agreed with the Authority that
loyalty rebates are per se restricting competition and could have a market closure effect.

i Trends, developments and strategies

The Authority has not set any particular objectives in the field of antitrust except for the
fight against cartels.

Therefore, the likely development is that cases will develop on a complaint basis
unless certain issues become acute enough to attract the attention of the Authority. One
of the reasons for that could be that the lack of resources of the Authority does not
enable the Authority to be proactive and input from market participants is necessary.

Since the proceedings might take several years to be finalised by the Authorities,
possible claimants are also keen to look for informal settlements with the accused to have
the situation improved and avoid time- and resource-consuming formal proceedings.

1 Decision of the Supreme Court of December 5, 2007 in misdemeanour proceedings No. 3-1-
1-64-07 (Eesti Post).
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i Outlook
The majority of the cases handled by the Authority concern abuse of dominant position.
In the future, it seems that similar practice will continue.

However, if the formal leniency programme is adopted and enters into force, it
is anticipated that at least that side of antitrust could be more a part of the everyday
practice of the Authority as well.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

i Stgnificant cases

Telecoms

A regulated sector that has received much attention from the Authority and the sector-
specific regulator is telecommunications. Much of the telecoms wholesale markets are
under sector-specific regulation based on the 2002 EU regulatory framework. Therefore,
crucial aspects such as access and pricing are on most occasions regulated by a sectot-
specific set of rules rather than general competition law. Access to ducts is, however, a
core element of the telecoms network that in Estonia has caused constant access disputes
and that is not covered by sector regulation. In 2008, the Authority issued an interesting
decision concerning pricing of ducts (Decision of 7 May 2008 No. 5.1-5/08-019L, Elion
Ettevotted AS). The Authority started administrative investigation in 2006 after alternative
operators filed a complaint concerning duct rental pricing by the incumbent Elion. The
alternative operators considered that the new prices adopted by Elion were excessive and
as such abusive. The case is interesting since ducts are used as a basic input for services
that are regulated: termination and origination, leased lines, bitstream access, etc. At the
time that the dispute arose, provision of leased lines and interconnection services by an
operator with significant market power had an automatic price regulation obligation (FL
LRAIC) based on the Telecommunications Act. However, no such obligation existed
for the provision of duct access as an independent service. The Communications Board
(currently merged with the Authority) also started to carry out market analysis as required
under the new sector rules and imposed a different pricing methodology (historical costs)
on Elion on a variety of wholesale markets and Elion dropped its duct access fees with
a reference to new regulation (although the regulation did not concern duct access but
services that use duct access as a cote input). The Competition Act allows the Authority to
end administrative proceedings if an undertaking has significantly improved competition
in the market. Since Elion considerably dropped the fees, the Authority decided there was
no need to pursue the case.

Electricity

Another interesting decision concerns electricity matkets. In a decision concerning
the duty to supply the Authority made some rather interesting comments on abuse of
dominant position (Decision of 15 May 2008 No. 3.1-7/08-2, Narva Elektrijaamad AS).
The case concerned provision of dedicated supplies (i.e., capacities predictable by the
buyer) and open supplies (i.e., capacities for granting that purchased and sold capacities
are equal) of electricity to two local grid operators that also sell electricity to their clients
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(‘the Operators’). The Operators concluded agreements for dedicated supply with a
subsidiaty of the incumbent electricity operator Eesti Energia (Narva Elektrijaamad,
NEJ) and purchased open supply from Baltic Energy Partners (‘BEP’), an alternative
provider of open supply electricity and balance holder services. NE] considered that BEP
was, under the Electricity Market Act, not entitled to provide open supply since BEP
purchased the supplied electricity from a producer of electricity in a combined heat and
power production regime. NE] required the Operators to purchase open supply from an
Eesti Energia group company and ultimately stopped dedicated supply to the Operators.

The Authority first of all considered whether NEJ had a dominant position
and whether it was necessary to define any submarkets within the general markets
of production and wholesale of electricity. The Authority considered that it was not
necessary to define dedicated and open supply as different submarkets since the already
very large market share of NEJ (93 to 95 per cent) would have not decreased. Therefore,
to assess the market power of NEJ no further delineation was necessary. In examining
NEJ’s dominance, the Authority referred to EC]J case-law (Hoffmann-LaRoche) and came
to the conclusion that the very large market share held by NEJ in electricity production
and wholesale is by itself a proof of dominance. The Authority also referred to the fact
that the Estonian market was not to be fully liberalised until 2013 and a quick decrease
of market share of NEJ was not realistic.

In analysing substantial grounds for the demand to purchase open supply from
NEJ, the Authority consideted that dispute between NE] and the Operators arose
from the question of whether BEP was, in accordance with the Electricity Market Act
(‘the EMA), entitled to resell electricity under open supply arrangement. However, the
Authority was of the opinion that the provisions of the EMA were not to be analysed in
more detail, since none of the provisions linked dedicated supplies to open supply nor
did the EMA allow a dominant undertaking to stop dedicated supply.

Furthermore, the main dispute between the undertakings concerned the right to
provide open supply. The Authority stressed that under the EMA the legality of open
supply is supervised by the Authority itself and not by one of the market participants
(such as NEJ). NE] is obliged to provide dedicated supply and no provision in the EMA
entitles NEJ to stop dedicated supply for an alleged breach of open supply regime by a
market participant. Even if the EMA does not provide for a specific duty to supply, such
a duty has to be assessed under general competition rules.

NE] also claimed that the Operators abused their right under dedicated supply
and purchased more electricity than necessary for them. When analysing that claim, the
Authority was of the opinion that stopping all supplies would not be a proportionate
reaction. NE] would have other means for protecting its rights such as using more
precise and thorough agreements or filing a complaint with the Authority or suing the
Operators in court.

When considering the effects of an activity, the Authority claimed that it has the
duty to prove the likelihood of negative effects rather than prove harmful consequences
that already exist.

The Authority concluded that NE] abused its dominant position by stopping
dedicated supply to the Operators.

Furthermore, in ordering the Operators to purchase dedicated and open supply
from Eesti Energia group companies, NE] abused its dominant position by tying
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two products together. The Authority was of the opinion that in assessing a tying
arrangement, it is necessary to look into the real effects of a particular activity. The fact
that the electricity was sold under two different arrangements did not mean that tying
would not exist (i.e., product similarity is not relevant).

i Trends, developments and strategies

Certain regulated industries have been and are likely to continue to be among the ‘top
clients’ of the Authority. These areas of activity are mainly telecommunications, ports,
railways, electricity and water supply.

Since there is also sector-specific regulation in place in various industries (in
particular telecommunications), the overlapping or controversial obligations are of course
something that arises frequently in conducting proceedings under competition rules. The
fact that the Authority now has the competencies of the former telecommunications,
railways and energy regulator should help to settle such disputes and avoid problems
with competencies.

The Authority has not been very active in conducting industry-wide analysis of
the competitive situation. In 2007 the Authority finished an analysis of the situation in
the gas market. The Authority concluded that the market is rapidly changing and there
are newcomers and also operators leaving the market. However, the Authority had to
watch the market closely due to the fact that the incumbent Eesti Gas holds a dominant
position both in the wholesale and retail markets. Following the analysis, the Authority
has, to our knowledge, not decided to initiate any proceedings concerning possible abuse
of dominance.

i Outlook

It could be that access disputes will continue to arise in the regulated markets. This is due
to the fact that retail services are in general more profitable than wholesale products and
the incumbents have no interest in losing their market share and profitability.

In is interesting to note that the Authority has not refrained from applying
antitrust regulation in areas where heavy regulation otherwise applies, for instance in the
telecommunications and electricity markets. We are therefore hopeful that the Authority
will continue to act in all areas of business where sector regulation has not proven to
be effective and the competitive situation is declining. However, as explained above, the
market participants have to be active in pointing out problems to the Authority.

A\ STATE AID

In the European Union, state aid is regulated at the Union level where Articles 87-88 of
the EC Treaty are the core provisions.

The European Commission has on many occasions dealt with state aid schemes
related to Estonia. On the national level however, there are no decisions that concern
application of the EC Treaty Articles.

The lack of national-level case law might be due to various reasons. Estonia has,
until 2008, seen good growth and until recently there has not been much need for nor
concern over state aid. The politics in general have also been rather liberal and the aim
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has been to reduce state participation in the economy to a minimum. Furthermore, both
the public and private sector are generally not well informed about state aid regulation.

However, in times of recession the part that state support plays in the economy
is likely to grow and therefore issues pertaining to state aid should also emerge more
frequently.

VI  CONCLUSIONS

7 Pending cases and legislation

Except for the current leniency regime, the law as such seems to be adequate to address
all competitive concerns.

Since the Authority and the courts rely on EU competition law even when applying
Estonian national law, the market participants and advisers have to be fully aware of not
only national developments but also developments taking place at the EU level.

With regard to the issues looked into by the Authority, the majority of such cases
are likely to concern proceedings on abuse of dominance initiated by complainants.
With the adoption of the formal leniency programme, anti-competitive agreements
could come to the attention of the Authority more frequently.

Another area that we expect to develop is state aid. Currently there is no national
case law on Articles 87-88 of the EC Treaty. However, with the financial crisis hitting
even the most profitable companies state support and legal issues related to that are
likely to start atising in Estonia.

i Analysis
Currently the most significant regulatory issue seems to be the new leniency programme
discussed supra.

From a practitioner’s point of view, an important issue that does not seem to
have been solved by the Authority is coordination of work by the NCAs of the Baltic
countries. Many multinational companies tend to view all three Baltic countries (Estonia,
Latvia and Lithuania) as a single pan-Baltic market. Thetefore, it would not be surprising
if an anti-competitive behaviour discovered in one market is also occurring in the other
two national markets. The companies also need to have security in that if a certain
activity is found to be complying with the competition rules in one market there is no
breach in the other two countries.
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Chapter 13

EUROPEAN UNION

Shaun Goodman and Neil Righy*

I OVERVIEW

i Prioritisation and resource allocation by enforcement anthorities

The identification and prosecution of cartel activity has firmly established itself among
the primary aspects of the European Commission’s antitrust agenda. In 2008, around
half of the Commission’s decisions (excluding state aid) related to proceedings against
cartels, with fines totalling €2.27 billion being imposed against 37 undertakings. These
fines, which collectively represent the second-highest annual level of fines imposed
by the Commission against cartels (2007 was higher), included the largest ever
fines imposed against a single cartel participant and against a cartel as a whole. The
Commission’s new settlement procedure, which aims to free up additional resources by
streamlining proceedings, further reflects the importance the Commission attaches to
cartel enforcement.

The Commission has also published its enforcement priorities for the application
of Article 82 EC to exclusionary abuses. The guidance provides important clarification
of the Commission’s approach to the most common types of abusive conduct under
Article 82 EC and resolves many uncertainties that have persisted over the years.

i Enforcement agenda

Following the completion of sector inquiries into financial services and energy in 2007,
both sectors have become enforcement priorities for the Commission. Pharmaceuticals
will also likely become a priority sector for the Commission following publication of the
Final Report in the Pharmaceuticals Inquiry, expected in summer 2009. The potential
application of Article 82 EC to abuses stemming from technology and patents also
appears to be an emerging priority sector. Finally, the Commission has emphasised the

* Shaun Goodman is a partner and Neil Rigby is an associate in the London office of Cleary
Gottlieb Steen & Hamilton LLP.
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importance it attaches to providing swift and effective guidance on the application of
state aid rules in response to the current economic crisis.

II CARTELS

i Significant cases

Synthetic rubber

In January 2008, the Commission fined Bayer and Zeon €34.2 million for fixing prices
for nitrile butadiene rubber between 2000 and 2002." The Commission increased Bayet’s
fine by 50 per cent because of a prior antitrust violation. Interestingly, the Commission
did not take account of Bayer’s role in three other infringements in the synthetic rubber
sector because, according to the press release, these infringements ‘took place in a
similar period of time and therefore are parallel infringements.” This case suggests that
the Commission will increase fines for recidivism only with regard to infringements
that pre-date the infringement under review. Both Bayer and Zeon cooperated with the
Commission under the leniency programme: Bayer’s fine was reduced by 30 per cent and
Zeon’s by 20 per cent. In addition, Zeon received an additional reduction since it was the
first undertaking to disclose the initial period of the cartel to the Commission.

International removal services

In March 2008, the Commission imposed fines of €32.7 million on 10 undertakings
involved in a cartel for international removal services in Belgium.? The undertakings
fixed prices, rigged bids by providing cover quotes, and used a payment mechanism
between competitors to compensate for lost bids. The level of fine imposed on Allied
Arthur Pierre was reduced by 50 per cent under the leniency programme, although a
former parent company of Allied Arthur Pierre (Exel Investments) did not benefit from
this leniency because it failed to apply separately. The fine against Interdean was reduced
by 70 per cent because of an inability to pay. The investigation was conducted by the
Commission on its own initiative following detection by the Commission, highlighting
the Commission’s independent role in the hunt for cartels.

Sodinm chlorate

In June 2008, the Commission imposed fines of €79 million against four groups of
sodium chlorate paper bleach producers for allocating sales volumes and fixing prices.?
The fine imposed against Arkema France was increased by 90 per cent because it had
previously participated in three other cartels in the plastics sector. Akzo Nobel and its
subsidiary, EKA Chemicals, received full immunity, while Finnish Chemicals/Erikem
received a 50 per cent reduction in fine.

1 Commission press release IP/08/78 of 23 January 2008.
2 Commission press release IP/08/415 of 11 March 2008.
3 Commission press release IP/08/917 of 11 June 2008.
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Aluminium fluoride

In June 2008, the Commission imposed fines of €4.97 million on producers of
aluminium fluoride for engaging in a price-fixing cartel.* Boliden Odda received full
immunity. The relatively modest level of fines reflects the fact that the cartel was of
short duration (around six months) and involved a market with low turnover. However,
for the first time the Commission applied a provision of its 2006 Fining Guidelines,
which allows it to calculate the value of EEA sales for each cartel member on the basis
of their wotldwide shates. Since the market affected by the cartel was worldwide, the
Commission considered that this more accurately reflected the relative weight of each
participant.

Candle waxes

In October 2008, the Commission imposed fines of €676 million against nine groups
of manufacturers of paraffin wax, four of which also participated in a cartel for the
raw matetial used to make paraffin wax.” Shell received full immunity. The infringement
entailed price fixing by all participants, and market sharing by six participants. The level
of fine imposed on Sasol was increased by 50 per cent for being the leader of the cartel,
although Sasol also received a 50 per cent reduction under the leniency programme.
Repsol and ExxonMobil each received reductions for leniency, in the amounts of 25 per
cent and 7 per cent respectively. The fine imposed on ENI was increased by 60 per cent
for prior participation in a cartel.

Bananas

In October 2008, the Commission imposed fines of €45.6 million on Dole and
€14.7 million on Del Monte/Weichert for patticipation in a price-fixing cartel for the
impottation of bananas into the EEA.® Chiquita received full immunity. The Commission
has indicated that the fines imposed were reduced by 60 per cent to reflect the nature
of the regulatory regime for the banana market that was in place at the time of the
infringement.

Car glass

In November 2008, the Commission imposed fines of more than €1.3 billion on
manufacturers of automotive glass for engaging in a cartel to share markets and exchange
competitively sensitive information.” The investigation was launched by the Commission
following a tip-off by an anonymous informant. Asahi received a 50 per cent reduction
in fine under the leniency programme. The fine imposed on Saint Gobain, at €896
million, is the largest fine ever imposed on a single undertaking for participation in
a cartel. The total fines are also the highest fines imposed by the Commission for an
individual cartel.

Commission press release IP/08/1007 of 25 June 2008.
Commission press release IP/08/1434 of 1 October 2008.
Commission press release IP/08/1509 of 15 October 2008.
Commission press release IP/08/1685 of 12 November 2008.
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i Trends, developments and strategies

In 2008, around half of the antitrust decisions adopted by the Commission involved
cartels, with seven infringement decisions being adopted. Significant steps (conducting
surprise inspections or issuing a statement of objections) were taken in six further cartel
investigations.

To further its efforts to tackle cartels, in June 2008 the Commission announced
a new settlement procedure in cartel cases, which will enable it to achieve procedural
efficiencies by adopting simplified procedures where parties are prepared to acknowledge
their participation in the infringement, waive certain rights of defence and accept liability
in exchange for a 10 per cent fine reduction (cumulative with any leniency discount).?

The Commission will retain broad discretion to determine which cases may be
suitable for a settlement, as well as to decide whether to engage in settlement discussions,
discontinue such discussions or finally settle a case. The process is intended primarily to
reward firms that do not contest the Commission’s view of the facts and application of
the law. The Commission emphasises that, while the process will involve an exchange of
views, it will not involve formal negotiations as to evidence, objections, infringement or
fines. The main steps of the settlement procedure are as follows.

Settlement discussions may be initiated by the Commission after it has initiated
proceedings (i.e., after the Commission has completed the core investigation stage,
but before it has issued a statement of objections) by inviting the parties to indicate
whether they envisage engaging in settlement discussions. The Commission will disclose
information on its file to enable the parties to decide whether to settle. This will entail
disclosing information to permit the parties to understand the essential elements of the
case, e.g., alleged facts, gravity and duration, attribution of liability, estimate of likely
range of fines, and the evidence supporting these elements.

If parties decide to settle, they will then need to provide a formal settlement
submission within a specified petiod. The submission, which may be oral or written, must
contain a clear admission of liability and an indication of the maximum fine that the party
would accept as part of a settlement. The submission must also contain confirmation
that the party has been informed of the objections against it and has had the opportunity
to make its views known, that the party will not seek access to the file or an oral hearing,
and that the party agrees to receive the statement of objections in a specified EU official
language. The submission cannot be unilaterally revoked by the party although, should the
Commission subsequently abandon the settlement process, the party is no longer bound
by it and any admissions made are deemed to be withdrawn.

Upon receipt of the statement of objections, the party will confirm that it reflects
the settlement submission. The Commission may then adopt a final decision in respect

8 Commission Regulation (EC) No. 622/2008 of 30 June 2008 amending Regulation (EC) No.
773/2004 as regards the conduct of settlement procedures in cartel cases, O] L. 171/3, 2 July
2008. Commission Notice on the conduct of settlement procedures in view of the adoption
of decisions pursuant to Article 7 and Article 23 of Council Regulation (EC) No. 1/2003 in
cartel cases, OJ C 167/1, 2 July 2008.
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of the settling parties, in which the Commission will reduce by 10 per cent the fine that
it would have imposed.

7i Outlook

Enforcement of antitrust rules against cartels will remain a Commission priority. Recent
speeches by the Competition Commissioner have confirmed that this policy will continue
during the economic downturn; for example, the Commissioner has explained that ‘if
we went easy on cartels, a culture of “anything goes” would quickly develop |[...] and
that’s the same sort of risky, complacent culture that fostered this wider crisis.”” There
are a number of ongoing investigations and there are additional cases which have not yet
been made public. It will be interesting to see whether the Commission’s new settlement
procedure will prove to offer a sufficient incentive (additional 10 per cent reduction) to
encourage undertakings to take up the offer, having regard to the fact that they will be
admitting liability — and thereby creating a private litigation risk — and will be unable to
challenge the statement of objections setting out the Commission’s case.

III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

i Significant cases

E.ON

In January 2008, the Commission imposed a fine of €38 million on E.ON for breaching
a Commission seal at E.ON’s premises, which had been affixed during an unannounced
inspection into alleged anti-competitive practices in the German electricity sector.

The Commission had affixed a seal to prevent access to a room in which were
stored all the documents previously collected by the Commission. When the Commission’s
case team returned to E.ON’s premises the next day, the seal showed ‘void’ signs on its
surface' and, according to the Commission, also showed traces of glue as if attempts
had been made to reattach the seal after it had been removed. As no index of these
documents had yet been drawn up, the Commission was unable to ascertain whether and
which documents had been removed by E.ON.

E.ON denied having tampered with the seal, but could offer no credible
explanation for the appearance of the ‘void’ signs on the seal. The Commission held that
E.ON was at least negligent, and did not address whether E.ON acted intentionally. This
was because, in the Commission’s view, breaking a seal either intentionally or through
negligence would inevitably compromise the Commission’s investigation and permit it
to impose fines under Article 23(1) of Regulation 1/2003 of up to 1 per cent of the
company’s annual worldwide turnover for violation of the duty to cooperate with the
Commission. The fine imposed on E.ON equated to 0.67 per cent of its turnover. The
Commission claimed to have taken into account that this case is the first to impose
a fine on an undertaking for breach of a seal, suggesting that future fines for similar

9 “The Crisis and the Road to Recovery’, speech by Neelie Kroes, 30 March 2009.
10 The Commission’s seals are made of plastic film. If they are removed, they do not teat, but

show irreversible “void’ signs on their surface.
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conduct might potentially be higher as a proportion of turnover. E.ON has appealed
the decision.

Microsoft
In February 2008, the Commission fined Microsoft €899 million for failure to comply
with a 2004 infringement decision, which had fined Microsoft €497.2 million for abusing
its near-monopoly position by, among other things, deliberately restricting interoperability
between Windows PCs and non-Microsoft wotk group setvers. The 2004 decision!
(upheld by the Court of First Instance in 2007)'* had directed Microsoft to grant third
parties access to complete and accurate interface information within 120 days to allow
non-Microsoft work group servers to achieve full interoperability with Windows PCs
and servers. This is the largest fine ever imposed on a company by the Commission for
a breach of competition law, and is the first time it has fined a company for failure to
comply with an antitrust decision.

The Commission first imposed fines of €280.5 million for non-compliance in
July 2006 because Microsoft had failed to disclose complete and accurate information.
The fine was imposed for the period 16 December 2005 to 20 June 2006, and was set
at €1.5 million per day (75 per cent of the €2 million maximum daily fine), reflecting
Microsoft’s large size and its failure to heed repeated warnings. Microsoft was also
warned that the maximum potential daily fine would increase to €3 million in future.
The 2008 fine for non-compliance relates to the period 21 July 2006 to 21 October 2007,
during which time the Commission found that Microsoft had continued to frustrate
interoperability by setting its royalty rates for access to interoperability information too
high. The Commission also found that Microsoft should not have demanded royalties
for technology that was either publicly available, not state-of-the-art or lacking innovative
input. The Commission found that Microsoft was in compliance only after it had made
two reductions in royalty rates, the second of which was made on 22 October 2007. The
€899 million fine represented 61 per cent of the maximum potential fine that could have
been imposed and equates to around €1.8 million per day.

Case T-271/03 Deutsche Telekom v. Commission

In April 2008, the Coutt of First Instance confirmed a Commission decision' that
had fined Deutsche Telekom for engaging in abusive margin squeezing in the German
telecommunications markets. Deutsche Telekom has appealed to the European Court
of Justice.

The Commission found that Deutsche Telekom provided wholesale access services
to its competitors by renting connections to its telecommunications infrastructure (local
loop) — charges which were approved by the National Regulatory Authority (‘(NRA);
and retail access services to its customers that use Deutsche Telekom infrastructure for
narrowband (analogue and ISDN) and broadband connections — charges which were

11 Case COMP/C-3/37.792 Microsoft.
12 Case T-201/04 Microsoft v Commission.
13 OJ 2003 1. 263/9.
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subject to a lighter form of regulation (in the case of narrowband connection) or no
ex ante regulation (in the case of broadband connection). The Commission found that,
from 1998 to 2001, Deutsche Telekom had infringed Article 82 EC through imposition
of a margin squeeze by charging its competitors wholesale access charges that were
higher than retail charges.

The Court held that Deutsche Telekom could not argue as a defence under
Article 82 EC that its wholesale charges had been approved by the NRA. The Court
found that Deutsche Telekom could have raised its retail prices, or applied to the NRA
to alter its prices to eliminate the margin squeeze. Thus the intervention of the NRA
did not remove from Deutsche Telekom its pricing freedom and, as such, its conduct
remained subject to Article 82 EC. The Court further confirmed the applicable test for a
margin squeeze, namely, whether the dominant firm, or an equally efficient competitor,
would have been able to operate the services at issue without making a loss. While the
Commission had focused entirely on Deutsche Telekom’s costs and prices (and had
thereby disregarded those of competitors), the Court upheld the Commission’s analysis.
The Court also rejected Deutsche Telekom’s argument that the Commission should have
taken into account revenues that its competitors could have made from other services
which could compensate for the losses. The Court also confirmed the importance of
the Commission demonstrating the existence of anti-competitive effects following an
abuse. In this instance, while the Court held that such effects derive ‘in principle’ from a
margin squeeze, the Court nevertheless went on to assess the actual foreclosure effects
in this case.

cIsAcC
In July 2008, the Commission prohibited 24 European collecting societies (members
of the International Confederation of Societies of Authors and Composers, ‘CISAC’)
from limiting their ability to offer their services to authors and commercial users outside
their domestic territory. The Commission’s decision, which is in line with established
case law,'* closes two sets of proceedings brought in 2003 (by Music Choice, concerning
CISAC’s model contract between members for public performance rights, and by
RTL, concerning the refusal by GEMA, the German collecting society, to grant a pan-
European licence to RTL for its broadcasting services).

Using the CISAC model contract, authors had to use their own national society,
and could not therefore deal with the collection society of their choice. Further, a
broadcaster wishing to broadcast in several countries had to negotiate with the collecting
society in each individual country. The Commission required that the 24 EEA-based
CISAC members remove or disapply the membership clause that prevented an author
from choosing or relocating to another collecting society together with any territorial
restrictions that prevented a collecting society from offering licences to commercial

14 GEMA (O] 1971 L 314/15), Case 127/73 BRT ». SABAM (‘BRT II’) 1974 ECR 313, Case
7/82 GVL v. Commission 1983 ECR 483, Case 22/79 Greenwich Film Production v. SACEM
1979 ECR 3275, Case 395/87 Ministére Public v. Tournier 1989 ECR 2521, and Case 110/88-
242/88 Lucazean v. SACEM 1989 ECR 2811.
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users outside their domestic territory. The decision is under appeal before the Court of
First Instance.

Joined Cases C-468/06 to C-478/06 Sot. Lélos Kai Sia EE (and Others) v. GlaxoSmithKiine
AEVE

In September 2008, the European Court of Justice clarified the application of Article
82 EC to a dominant company’s reduction of customary supplies to wholesalers aimed
at restricting parallel trade.

GlaxoSmithKline (‘GSK?), through its Greek subsidiary, sought to restrict
pharmaceutical exports from Greece to Germany and the United Kingdom being made
by Greek wholesalers. GSK initially suspended supplies, then subsequently resumed them
in quantities sufficient to satisfy only domestic demand. Following commencement of
civil actions, the Court held that refusal by a dominant company to meet the orders of
an existing customer is abusive where, without any objective justification, that conduct
is liable to eliminate a trading party as a competitor.

The Courtrejected theargumentthatrestrictions to parallel tradein pharmaceuticals
should be treated differently in light of the extent of government intervention in these
markets. Restrictions to the parallel trading of pharmaceuticals are liable to impede
competition, and the fact that national price regulations may generate incentives for
parallel trade in pharmaceuticals does not as a general matter justify measures to curb
such parallel trade. Rather, the Court highlighted the benefits of parallel trade in terms
of increased price pressure and additional choice, both of which would benefit public
procurement entities and, indirectly, consumers. A dominant company cannot therefore
refuse to satisfy ordinary orders of existing wholesalers ‘for the sole reason’ that these
wholesalers export part of their purchases to other Member States.

However, the Court recognised, in light of government intervention creating
opportunities for parallel trade, that a dominant company should be allowed ‘to take
steps that are reasonable and in proportion to the need to protect its own commercial
interests’ against orders ‘of significant quantities of products that are essentially destined
for parallel export’. In particular, it may be legitimate to refuse to supply wholesalers
involved in parallel exports where their orders are ‘out of the ordinary’, by reference to
‘the previous business relations between the pharmaceutical company and the wholesalers
concerned’; and ‘the requirements of the [national market] concerned’. Orders could be
considered out of the ordinary if they involve ‘quantities which are out of all proportion
to those previously sold by the same wholesalers to meet the needs of the market in [the

Member State concerned]’."®

15 The Greek and French versions of the judgment use a slightly different wording, which
is closer to ‘out of proportion’ than ‘out of all proportion’; our reading of the Greek and
French versions would suggest a lower standard for the assessment of the ‘out of the

ordinary’ character of an order.

134



European Union

E.ON

In November 2008, the Commission issued a decision under Article 9 of Regulation
1/2003 accepting a number of commitments offered by the German electricity company
E.ON and closing its investigation of suspected abusive conduct.

The investigation started in 2006 as a result of the Commission’s inquiry into the
energy sector. In the course of its investigation, and following surprise inspections in
December 2006, the Commission came to the preliminary view that E.ON might have
infringed Article 82 EC in two ways. First, the Commission contended that E.ON, as a
wholesaler on the electricity market, had been withholding available electricity generation
capacities that it would have been economically rational to sell in order to raise prices.
The Commission also had concerns that E.ON had devised and implemented a strategy
to deter third parties from investing in electricity generation. Second, the Commission
contended that E.ON, as a transmission system operator, raised prices and thwarted
competition on the market for electricity balancing (i.e., the last minute supply of
electricity to maintain the frequency of the electrical current in the network) by favouring
purchases from its own affiliate even if at a higher price.

The commitments offered by E.ON include the divestiture of about 5,000MW
of generation capacity in German power plants (around 20 per cent of E.ON’s capacity)
to prevent E.ON from being able to withdraw capacity to raise prices, and to provide
capacity to competitors and new entrants on the German matket. The second part of
the remedy package involves the divestiture of E.ON’s transmission system business,
consisting of an extra-high-voltage line network and system operations currently run
by E.ON Netz, to remove the operator’s incentive to favour a particular supplier of
balancing energy.

MasterCard

In December 2007, the Commission found that MasterCard’s network rules and
multilateral interchange fees (‘MIF’) for cross-border payment card transactions within
the EEA violated Article 81 EC and had to be repealed within six months.' The decision
follows the Commission’s 2006 sector inquiry into retail banking, which found that
MIF agreements might stand in the way of a more cost-efficient payment card industry
and of the creation of a Single Euro Payment Area.”” In April 2009, the Commission
accepted commitments from MasterCard to establish a new MIF that complies with the
Commission decision.

Interchange fees are paid by the merchant’s acquiring bank to the cardholder’s
issuing bank for each payment card transaction. Multilateral interchange fees are based
on a collective agreement among a card system’s member banks. The Commission held
that, notwithstanding MasterCard’s 2000 listing as a publicly quoted company, decisions
as to the structure and level of the MIF were not unilateral actions of MasterCard Inc.
Rather, they should be regarded as decisions of an association of undertakings because

16 Cases COMP/34.579 - MasterCard, COMP/36.518 - EuroCommerce and COMP/38.580 -
Commercial Cards.

17 http://ec.europa.cu/comm/competition/sectors/ financial_services/inquities/retail html.
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the member banks had agreed to the listing and new governance structure with a view
to perpetuating the intra-EEA MIF in a form which they petceived to be less exposed
to antitrust scrutiny.

The Commission found that the intra-EEA MIF restricted competition between
acquiring banks by inflating the base on which these banks set charges to merchants,
thereby setting a floor under the merchant fee. In the Commission’s view, in the
absence of the MIF the merchant fee set by acquiring banks would have been lower.
Interestingly, the Commission found that MasterCard’s MIF rates were not constrained
by competitive pressure from othet payment card brands, such as Visa. To the contrary,
it concluded that competition between Visa and MasterCard created upward pressure
on MIF rates since most banks were members of both Visa and MasterCard and were
likely to prefer issuing the brand with the higher MIF rates. The Commission held that
the arrangements could not benefit from an exemption under Article 81(3) EC, holding
that the existence of other schemes without a MIF implied that the MasterCard MIFE,
in its present form, was not objectively necessary for the operation of MasterCard’s
card system. The Commission further pointed to unrealistic assumptions underlying the
conceptual underpinnings of MasterCard’s MIF and the lack of evidence for a causal
link between the MIF and any claimed efficiencies.

Morgan Stanley | Visa International and V'isa Enrope

In October 2007, the Commission imposed a fine of €10.2 million on Visa International
and Visa Europe for having refused to admit Morgan Stanley Bank as a member of Visa
Europe for more than six years, from March 2000 to September 2006. Visa’s behaviour
was found to constitute a serious infringement of Article 81 EC.

In 2000, following the establishment of a commercial bank in the United
Kingdom, Morgan Stanley sought to become a member of the Visa organisation. Visa
refused because Morgan Stanley owns the Discover card payment system and Visa
operates an internal rule that denies membership to any company that Visa’s Board
of Directors considers to be a competitor. Visa eventually admitted Morgan Stanley in
2004 following a complaint to the Commission and a statement of objections having
been issued. Despite Morgan Stanley having withdrawn its complaint, the Commission
considered the infringement sufficiently setious to justify the issue of a formal decision
imposing a fine.

The Commission found that Visa’s membership refusal effectively excluded
Morgan Stanley from the UK market for the provision of credit and deferred debit/
charge card acquiring services to merchants. This was so not only because of Visa’s
market power (Visa transactions represented 60 per cent of the relevant market), but
also because merchants expect banks to offer a package of card acceptance contracts
including both Visa and MasterCard. Visa’s refusal therefore prevented Morgan Stanley
from providing services not only as regards Visa transactions, but also as regards
MasterCard and other less prevalent payment card transactions. The exclusion from
Visa of Morgan Stanley (the only potential entrant that could be expected to be able to
operate on an efficient scale) deprived consumers of increased intra-brand competition
in a highly concentrated market with scope for further rivalry.

Visa argued that the rule falls outside the scope of Article 81(1) EC because
it aims to prevent free-riding by competing card payment networks and serves to
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maintain and enhance inter-system competition. However, the Commission rejected this
argument, holding that Morgan Stanley was not an actual competitor of Visa in the EU
(as Discover operated only in North America) and could not realistically enter the EU
by expanding its Discover network because of high entry barriers. The Commission also
noted that Visa had admitted both Citigroup (which owns the Diners Club network) and
shareholders of JCB (a Japanese card payment system). There were also less restrictive
firewall arrangements that could have addressed concerns about access to confidential
information. In those circumstances, the Commission found that the prohibition on
membership was disproportionate and discriminatory. The Commission also concluded
that no pro-competitive effects resulted.

Groupement des Cartes Bancaires

In October 2007, the Commission ordered Groupement des Cartes Bancaires (‘GCB’) to
abolish certain card issuance fees that were found to restrict competition in the French
payment card issuing market in violation of Article 81 EC.

GCB is an association of banks that manages the Carte Bleue card payment
system, which accounts for over 70 per cent of card payments in France. GCB members
comprise a large number of banks that issue cards, acquire merchants to accept card
payments, or install automated teller machines; however, the decision-making body
comprises a small number of major banks. GCB had notified the Commission of
three new fees that members would be required to pay to GCB: (1) a fee intended to
encourage merchant acquisition, as it would be payable by member banks that were
focused principally on card issuing rather than merchant acquisition or installation of
teller machines; (2) a fee payable by new entrants for the first three years, intended to
compensate existing members for their contribution to the card network; and (3) a fee
payable by existing members that were regarded as having made little contribution to the
development of the card system.

The Commission found that the real purpose of the fees, as evidenced by internal
documents, was to raise the costs to new entrants — mostly internet banks and banks
affiliated with large retailers, which were expected to offer cards at low cost and without
engaging in merchant acquisition or teller machine installation — and enabling the major
banks to receive the bulk of the new fees. On this basis, the fees were anti-competitive by
object and contrary to Article 81(1) EC. The Commission also found an anti-competitive
effect, notwithstanding that payment of the fees had never been requested, because
several banks had adjusted their conduct (issuing fewer cards and at higher prices) in
anticipation that the fees ultimately would be collected. The Commission found that the
fees were not eligible for an exemption under Article 81(3) EC because they were not
indispensable for the functioning of the card system and, by raising prices and restricting
the supply of cards, could not be expected to benefit consumers.

i Trends, developments and strategies

Enforcement priorities

In recent years, the nature of the Commission’s antitrust enforcement efforts appears
to have shifted towards certain identifiable substantive priority areas. Following the
publication in 2007 of the results of sector inquiries into energy and financial services
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(retail banking and business insurance), application of Articles 81 and 82 EC to these
two sectors has been a priority for the Commission. The Commission adopted three
decisions in late 2007 concerning payment cards, and is continuing to investigate Visa’s
payment card system. The Commission also settled two investigations against E.ON
and is continuing to focus on energy cases as a means of promoting the development
of a single market in energy. Pharmaceuticals are also an area of increasing interest. The
application of Article 82 EC to parallel trade in pharmaceuticals remains a difficult issue,
although the Court of Justice has sought to provide some guidance on this during 2008.
The Commission is also exploring this industry with a sector inquiry, as noted below.

The Commission has also indicated a hardening of its stance on non-compliance
with its decisions. In 2008, the Commission imposed the largest-ever antitrust fine
on a single undertaking (€899 million) for Microsofts failure to comply with the
Commission’s 2004 infringement decision. The Commission also imposed the first-ever
fine for breaking a Commission seal, with the €38 million fine being very significant and
the Commission making remarks in its decision to suggest that the fine could have been
higher had it not been the first such fine it had imposed.

Article 82 guidance

A significant and much-welcomed development in 2008 is the publication in December
of the Commission’s Guidance on Article 82 EC. The Guidance, which identifies
enforcement priorities for the Commission and is not a binding statement of the law,
sets out an ‘economic and effects-based approach to exclusionary conduct’ and provides
insight into how the Commission will approach the application of Article 82 EC to
determine whether an undertaking is dominant, and how the Commission will determine
whether the conduct in question has or is likely to result in anti-competitive foreclosure in
respect of four types of exclusionaty conduct (i.e., exclusive dealing, tying and bundling,
predation, and refusals to supply and margin squeezes). The Guidance does not address
‘exploitative’” abuses, such as excessive pricing and discriminatory conduct, nor does it
address collective dominance.

As regards dominance, the Guidance clarifies that the Commission will look to
market shares as a first indication — taking into account market conditions, in particular
market dynamics, product differentiation and market share trends over time — and
confirms the ‘soft’ safe hatbour of 40 per cent, below which a company is unlikely to be
considered dominant. Other relevant factors to be considered include barriers to entry
or expansion in the relevant market and countervailing buyer power.

As regards anti-competitive foreclosure, the Guidance emphasises that the
Commission will examine whether the conduct in question has resulted or is likely to result
in ‘anti-competitive foreclosure’ in which actual or potential competitors’ access to suppliers
or markets is hampered or eliminated and the dominant company is likely to be in a position
profitably to increase prices to the detriment of consumers. Price-based exclusionary conduct
(in particular rebates, predatory pricing and margin squeezes) will be analysed according to
the ‘equally efficient competitor’ test to evaluate the foreclosure effect.

Otherwise abusive conduct will not violate Article 82 EC where the dominant
company can show that its conduct results in efficiencies that outweigh the competitive
harm, or that its conduct is justified by objective necessity. However, an efficiency defence
1s unlikely to be accepted for predatory conduct or conduct that creates or strengthens
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a monopoly or near monopoly, and certain conduct will be considered to give rise to
a virtual per se abuse, in respect of which the Commission will not need to conduct a
detailed assessment of anti-competitive effect and will be unlikely to accept a defence.

Maritime Transport Services Guidelines

The Commission has also updated its approach to the application of Article 81 EC
to maritime transport services: in July 2008 the Commission published a new set of
Guidelines on how it will apply Article 81 EC in this sector,' and in October 2008 it
tepealed the liner conference block exemption under Council Regulation 4056/86," which
had allowed shipping lines meeting in liner conferences to fix rates and other conditions
of carriage. Liner companies will now be required to assess whether such conferences
are compatible with EC competition rules, having regard to the Guidelines.

The Guidelines identify the principles the Commission will follow when defining
markets and assessing various horizontal agreements between competing liner shipping
(typically regularly scheduled trade on a route), tramp vessel services (typically chartered,
non-regularly scheduled services of a single commodity), and cabotage (transport
services within a single Member State). The Guidelines largely confirm the approach of
prior cases in respect of market definition, except in relation to tramp shipping where
relevant principles are instead identified because of a lack of precedent.

To assess whether an agreement has the effect of restricting competition, the
Guidelines identify the following factors: prices; costs; quality; frequency; differentiation
of the service provided; innovation; and marketing and commercialisation of the service.
On this basis, the Guidelines further examine three types of information exchange of
particular relevance to maritime transport services, i.e., technical agreements, exchanges
of information and pools. Technical agreements which have the sole object and effect to
implement technical innovation or cooperation, or to implement environmental standards,
will not fall foul of Article 81 EC. As regards other types of information exchange, the
Guidelines identify the types of exchange most likely to constitute an infringement of
Article 81 EC, for example, exchanges of commercially sensitive information such as
prices or capacity, exchanges of non-aggregated data, and exchanges of recent or future
data, especially concerning prices or output. The frequency of the exchanges is also
likely to be significant. As regards pool agreements in tramp shipping (by which a pool
of similar vessels under different ownership are brought together and operated under
a single administration), certain pool agreements will not fall under the prohibition of
Article 81 EC, including pools between non-competitors and pools whose activity is
of minor importance. However, pool agreements limited to joint selling will fall under
Article 81 EC to the extent that they generally have the object and effect of coordinating
the pricing policy of participants.

18 Commission Guidelines on the application of Article 81 of the EC Treaty to maritime
transport services SEC (2008) 2151 final, 1 July 2008.

19 Council Regulation (EEC) No 4056/86 of December 22, 1986 laying down detailed rules
for the application of Articles 85 and 86 of the Treaty to maritime transport, [1986] OJ L
378/4.
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7 Outlook

There are three broad areas in which the Commission is pursuing further cases. First,
the Commission is conducting a number of investigations concerning the application
of Article 82 EC to industries in which technology and patents play an important role.
The investigation into Rambus is concerned with an alleged patent ambush in relation to
standard setting; the Qualcomm investigation has identified issues as to whether licensing
terms for an industry-standard technology are fair, reasonable and non-discriminatory;
and the Commission has opened two new investigations into Microsoft, i.e., whether
it has refused to disclose interoperability information across a range of products, and
whether it has engaged in tying of Internet Explorer to Windows.

Second, the Commission remains focused on the application of antitrust rules
to the financial services sector. In March 2008 the Commission opened proceedings in
respect of Visa’s multilateral interchange fee, and in April 2009 the Commission agreed
undertakings with MasterCard regarding changes to its multilateral interchange fee to
bring it into compliance with the Commission’s 2007 prohibition decision.

Third, the energy sector remains a Commission priority. In March 2009, the
Commission accepted undertakings from RWE to divest its Western German high-
pressure gas transmission network in response to a Commission investigation into an
alleged abuse of dominance by a refusal to supply and a margin squeeze in order to
restrict access by competitors to the gas network. The Commission is also investigating
EdF in respect of alleged abuses of its dominant position in respect of long-term supply
contracts with industrial customers that may impair switching, and restrictions on resale
of electricity.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

i Significant cases

Preliminary report in the pharmaceutical sector inquiry

In November 2008, the Commission released its preliminary report on its inquiry into
competition in the EU pharmaceutical sector.”’ The inquiry was started on 15 January
2008,*' to establish the reasons for the launch of fewer innovative pharmaceutical
products and the apparent delayed entry of generic products. The inquiry began with
unannounced inspections at a range of pharmaceutical companies and continued with
a long series of detailed questionnaires addressed to pharmaceutical companies, public
authorities, and other stakeholders since March 2008. The publication of the final report
is expected in the summer of 2009.

20 The preliminary report is available at http://ec.curopa.cu/competition/sectors/
pharmaceuticals/inquity/preliminary_report.pdf.

21 Commission Decision of 15 January 2008 initiating an inquiry into the pharmaceutical sector
pursuant to Article 17 of Council Regulation (EC) No 1/2003 (Case No COMP/D2/39.514)
available at http://ec.curopa.cu/competition/sectors/pharmaceuticals/inquiry/decision_

en.pdf.
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The preliminary report focuses on competition between originator and generic
companies, and identifies a number of practices (referred to collectively as ‘the tool-
box’) that originator companies may use to try to restrict access by generic companies
to the market.

Filing numerous patent applications across the EU in relation to a single medicine (patent
clustering’). The preliminary report notes that the number of pharmaceutical-related
patent applications before the European Patent Office almost doubled during the
relevant period (2000 to 2007), with the patent portfolios in relation to a blockbuster
product often increasing throughout the product’s lifecycle. In addition, there atre
‘divisional patent’ applications, which allow an originator company to split an initial
application. These applications continue to be examined even if the original application
is withdrawn or revoked. The preliminary report suggests that such patent clusters may
delay generic entry by making it more difficult for generic companies to challenge weak
patents to clear the path for entry.

Engaging in high volumes of disputes and litigation with generic companies. The Commission
obtained information on at least 1,300 patent-related disputes and litigation procedures
between originator and generic companies during the relevant period, and found that
generic companies were successful in 62 per cent of the 149 cases in which a final
judgment was obtained. The preliminary report observes that patent litigation is
lengthy (an average duration of 2.8 years) and expensive (the total cost of reported
pharmaceutical litigation in the EU between 2000 and 2007 is estimated to have exceeded
€420 million). The preliminary report considered that the cost and duration of litigation
may make it difficult for generic companies to clarify the patent situation of potential
generic products in a timely manner and might thus delay their entry to the market or
even deter them from entering the market altogether.

Concluding settlement agreements with generics that may delay generic entry to the marfket.
The preliminary report states that originators and generic companies concluded more
than 200 settlement agreements during the relevant period. The preliminary report’s
main concern was with agreements that restrict generic entry in some way in return
for value in some form, such as a direct monetary payment or a royalty-free licence.
The preliminary report notes that the US Federal Trade Commission has assessed such
agreements as potentially anti-competitive. The implication of the report is that these
agreements may require further scrutiny.

Intervening in national procedures for the approval of generic medicines. The preliminary
report notes that originator companies intervene at a national level in respect of
generic applications for marketing authorisation and pricing or reimbursement status.
Originators typically claim that generic products are not as safe or effective as the branded
product. Sometimes originators invoke their patent rights even though, according to
the Commission’s interpretation of EU legislation, marketing authorisation bodies may
not take into account such arguments. The preliminary report also observes that, when
originator companies challenged decisions of the regulatory bodies, their claims were
upheld in only 2 per cent of cases. The preliminary report considers that interventions
before and litigation with regulatory bodies lead to further delays in generic entry.

Lannching  ‘second-generation’ medicines. The preliminary report suggests that
originator companies launched second-generation medicines close to the date when the
original product lost exclusivity with a view to converting patients to the new medicine
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ptior to the entry of a generic version of the first-generation product. According to the
preliminary report the launch of second-generation products can help delay generic
entry if patients are successfully switched to the second-generation product prior to
patent expiration and additional patents protect the second-generation product.

The preliminary report also discusses competition between originator companies,
noting that originator companies employed ‘defensive patent strategies’ to block the
development of new and competing medicines by other originator companies, referring
to situations in which originator companies file patent applications without intending to
bring their own new or improved products to the market. Finally, the preliminary report
makes a few observations on the regulatory framework noting the general support in
the industry for a single European patent and patent judiciary and the criticism directed
towards the bottlenecks in marketing authorisation and pricing or reimbursement
procedures.

i Trends, developments and strategies

The current sector inquiry into pharmaceuticals represents the next phase in the
Commission’s antitrust scrutiny of the pharmaceutical industry and, in particular, the
conduct of originator companies.

To date, antitrust enforcement has largely focused on single market objectives
such as dual pricing or quotas at the national level that are intended to divide the
common market along national lines, and has been rebuffed to some extent by the
European Courts. For example, as regards quotas, the Court of Justice held in Joined
Cases C-2/01 P and C-3/01 P BAI » Bayer that the unilateral imposition of quotas to
deter parallel trade fell outside the scope of Article 81(1) EC, while in Joined Cases C-
468/06 to C-478/06 Sor. Lélos Kai Sia EE (and Others) v. GlaxoSmithKline AET'E (as noted
above), the Court identified certain circumstances in which quotas aimed at restricting
parallel trade might also escape prohibition under Article 82 EC. As regards dual pricing
(different pricing systems according to whether government pricing restrictions apply),
in Case T-168/01 GlaxoSnithKiine v. Commission (under appeal to the Court of Justice)
the Commission’s decision prohibiting dual pricing was annulled on the basis that the
Commission had failed to consider arguments under Article 81(3) EC as to the impact of
parallel trade on the originator company’s incentives to fund research and development
of new products.

More recently, the Commission has shifted its focus to the use of patents and
the impact of competition from generics manufacturers, adopting a prohibition decision
in 2005 (currently under appeal) against AstraZeneca for breach of Article 82 EC for
providing misleading information to patent offices to obtain extended patent protection,
and for deregistering market authorisations to block entry by generics manufacturers. With
the sector inquiry, the Commission has sought to build on this approach by focusing on
a ‘tool-box’ of practices allegedly used to delay the entry of generic medicines. It is also
notable that the Commission devoted very considerable resources to the inquiry and, in a
highly unusual move, adopted a very adversarial approach by commencing the inquiry with
surprise inspections and conducting additional raids later in the process. This suggests that
the sector is likely to remain an enforcement priority for the foreseeable future.
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i1 Outlook

The concerns identified in the Commission’s pharmaceutical sector inquiry preliminary
report raise complex and largely untested questions about the relationship between
intellectual property rights and competition law, and appear to be premised on novel
theories of competitive harm. Past experience of sector inquiries suggests that the
Commission’s Final Report, due to be published in the summer of 2009, will largely
confirm the preliminary findings, but will be unlikely to reach any conclusions on
potential competition law infringements in the pharmaceutical sector. The Commission
is likely to adopt an approach similar to that pursued in the wake of its energy sector
inquiry by focusing on investigations of potential infringements of Articles 81 and
82 EC, and the Commission’s decisional practice is thus likely to witness significant
developments in the next few years.

A\ STATE AID

i Stgnificant cases

Case C-199/06 Centre d’Exportation du livre francais (CELF), Ministre de la Culture et de la
Communication v. Société internationale de diffusion et d'édition (SIDE)

In February 2008, the European Court of Justice clarified the scope of Article 88(3) EC,
which requires Member States to refrain from granting state aid until it has been notified
to and authorised by the Commission. Where the Commission has already decided to
authorise unlawful state aid, namely, state aid granted to its recipient prior to notification
and authorisation, the Court held that national courts faced with an action requesting the
repayment to the Member State of that unlawful state aid must require the beneficiary
to pay back interest on the aid received for the period during which the aid was granted
in breach of Article 88(3) EC, but not to return the entire amount of the aid to the
Member State.

The Court reasoned that, as a matter of European law, to require the repayment
of the interest which the aid recipient would have had to have paid to borrow on the
market an amount equal to the aid granted to it (i.e., the amount of aid for the period
between the implementation of the aid and the Commission’s authorisation decision)
would be sufficient to eliminate any undue advantage enjoyed by the aid recipient as a
result of the unlawfulness of the aid. However, the court also noted that, as a matter of
national law, a national court may also, as appropriate, order the recovery of the unlawful
aid (without prejudice to the Member State’s right to re-implement it), uphold claims for
damages deriving from the unlawfulness of the aid, or do both.

In this case, CELF had received non-notified operating subsidies from the
French State from 1980 to 2002. Following a complaint lodged by CELE’s competitor
SIDE, the Commission concluded that the relevant measures constituted state aid, but
were compatible with the common market. Litigation followed, both at the Community
level and at the national level. In France, SIDE brought an action before the Paris
Administrative Court for the annulment of the decision of the French Minister for
Culture rejecting SIDE’s request to stop the payment of the aid to CELF and to order
the repayment of the aid already granted. When the controversy reached the Council of
State, the national court referred the matter to the European Court of Justice.
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Case T-442/03 SIC — Sociedade Independente de Comunicagao v. Commiission

On 26 June 2008, following an action for annulment brought by private television
broadcaster SIC, the Court of First Instance partly annulled a Commission decision
declaring that certain measures adopted by the Portuguese State in favour of public
television broadcaster RTP did not constitute state aid, and that other measures, while
constituting state aid, were compatible with the EC Treaty.

The Court found that the Commission erred in finding that the following did not
constitute state aid: the one-time exemption from the payment of registration charges
and notary fees in relation to the necessary acts for the transformation of RTP from
a public undertaking into a public limited company; and the permanent exemption
from any future payment of such charges and fees with respect to any acts for which
they would otherwise be required, granted by the Portuguese government to RTP. In
particular, the Court found that the Commission did not prove to the requisite legal
standard that such exemptions were consistent with the logic of the Portuguese legal
system and did not confer any specific advantage on RTP.

The Court also found that the Commission failed to fulfil its obligation to
undertake a diligent and impartial investigation by not requiring the Portuguese Republic
to disclose during the administrative procedure the necessary information (i.e., reports
of RTP’s public activities verified by an external auditor) to fully assess whether the costs
incurred by RTP to supply the public services it provides are proportionate to the type
and quality of the relevant services. The Court thus held that the Commission wrongfully
concluded that the state aid granted to RTP did not lead to any overcompensation of the
net costs for the public service tasks entrusted to the TV operator.

Case T-266/02 Deutsche Post v. Commission

On 1 July 2008, the Court of First Instance annulled a Commission decision finding
that certain transfers of financial resources from the Federal Republic of Germany to
Deutsche Post amounted to unlawful state aid.

On 2 July 1994, private parcel delivery company UPS Europe lodged a complaint
before the Commission against Deutsche Post arguing that Deutsche Post: was abusing
its dominant position on the matket for door-to-door parcel delivery services in breach
of Article 82 EC by chatging below-cost prices; and financed such loss-making predatory
activity, inter alia, via public resources granted to it by the German Federal Government
in breach of Article 87 EC.

On 19 June 2002, the Commission adopted a decision finding that Deutsche Post
used state resources originally granted to it to finance its public service obligations in the
doot-to-door parcel delivery service sector to cover the costs deriving from its below
cost pricing policy in the sector. The Commission concluded that Deutsche Post derived
an unjustified advantage within the meaning of Article 87 EC from the transfer of such
resources (approximately €570 million) and that such transfer constituted unlawful state
aid, since all other conditions provided for by Article 87 EC were met.

The Court upheld Deutsche Post’s claim that the Commission had erred in
finding that the state resources transferred to the company conferred upon its recipient
an unjustified advantage and constituted unlawful state aid, because it had not checked
whether the relevant state resources transferred to Deutsche Post actually exceeded the
costs incurred by the company to meet its public service obligations.
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Case C-521/06 Athinaiki Techniki v. Commission

On 17 July 2008, the European Court of Justice rejected an order by which the Court of
First Instance dismissed as inadmissible an action seeking the annulment of a Commission
decision of 2 June 2004 to take no further action on a complaint concerning an alleged
incompatible state aid granted by the Greek state to the successful bidder (the Hyatt Regency
consortium) in the context of a procedure initiated by the Greek government for the award
of a public contract with a view to disposing of 49 per cent of the capital of the Mont Parnes
Casino. The Court of Justice referred the case back to the Court of First Instance.

After a preliminary review of the complaint, the Commission concluded that there
were insufficient grounds for continuing to examine the case and decided to close the file.
The Commission informed the applicant, which brought an action for annulment before
the Court of First Instance against the Commission’s decision to refrain from further
investigating its complaint, arguing that it had not been offered the opportunity to submit
comments in its capacity as an interested party pursuant to Article 6 of Regulation 659/1999
EC. The Court ruled the application inadmissible, reasoning that the Commission did not
adopt any decision within the meaning of the Regulation, since the letter addressed to
the applicant did not define the Commission’s final position on the compatibility with the
common market of the measure forming the subject matter of the complaint. According
to the Court, the letter simply informed the applicant that the Commission considered that
it had insufficient information to pursue the case.

On appeal, the European Court of Justice noted that an action for annulment
pursuant to Article 230 EC must be available against all measures adopted by the
Community institutions, whatever their nature or form, which are intended to have legal
effects capable of affecting the interests of the applicant by bringing about a distinct
change in its legal position. The Court considered that, by deciding not to further pursue
the investigation and to close the file, the Commission did establish its position on the
applicant’s request seeking a finding of infringement of Articles 87 EC and 88 EC, since
it prevented the applicant from submitting its comments in the context of a formal
investigation procedure pursuant to Article 88(2) EC. The Commission’s decision thus
produced legal effects that were capable of affecting the company’s interests. The Court
therefore concluded that the contested act constituted a Commission decision open to
challenge by the applicant under Article 230 EC.

Joined Cases T-309/04, T-317/04, T-329/04 and T-336/04 TV'2/Danmark A/S v
Commission

On 22 October 2008, the Court of First Instance annulled a Commission decision
ordering the Danish state to seek repayment from Danish public broadcaster TV2 of
approximately €84.4 million plus interest of unlawfully granted state aid.

Following complaints by commercial broadcasters, the Commission conducted an
investigation into the financing of the Danish state broadcaster TV2, which was based
partly on state resources and partly on advertising revenues. The Commission found
that TV2 was the beneficiary of state aid, but that such aid was in principle compatible
with the common market since it was aimed at covering TV2’s cost of fulfilling its public
service obligations, with the exception of an amount of €84.4 million, which, according
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to the Commission, was unnecessary to accomplish TV2’s public service mission and
which therefore constituted unlawful state aid.*

The Court found that the Commission infringed an essential procedural
requirement by not providing adequate reasons in its decision as to why, when carrying
out its assessment, zuter alia: it did not distinguish adequately between advertising
revenues and licence fee revenues and, thus, de facto, considered advertising revenues
as state resources; and it concluded that the overcompensation that TV2 was found to
have received was the result of an uncontrolled accumulation of capital, rather than the
result of a build-up of reserves carried out in a transparent and careful manner with the
specific aim of guaranteeing the provision of the public service despite fluctuations in
advertising revenue.

Case C-334/07 P Commission v. Freistaat Sachsen

On 11 December 2008, the European Court of Justice set aside a judgment of the Court
of First Instance in which the Commission was held to have breached the principle of
non-retroactivity by applying Commission Regulation 70/2001 on the application of
state aid rules to small and medium-sized enterprises™ to aid measures notified before
the Regulation came into force.

Between 1992 and 2000, the State of Saxony in Germany granted non-refundable
subsidies to SMEs established in its territory in accordance with an aid scheme that had
been notified to, and authorised by, the Commission. In 2000, Germany notified to the
Commission a new version of the aid scheme. Shortly thereafter, at the beginning of
2001, the Commission adopted the Regulation. After the Regulation came into force,
the Commission adopted a decision stating that some parts of the amended aid scheme
exceeded the scope of the Regulation and constituted unlawful aid.

The Court held that the notification by a Member State of a proposed aid scheme
does not require the Commission to rule on the aid scheme’s compatibility with the
common market by applying the rules in force at the date on which that notification
took place. On the contrary, according to the Court, the Commission must assess the
legality of the aid based on the rules in force at the time when it adopts its final decision
on the compatibility of such aid with the common market.

Case T-196/ 04 Ryanair v. Commission
On 17 December 2008, the Court of First Instance set aside 2 Commission decision
ordering the recovery of illegal state aid granted by the Walloon region to Ryanair in its
bid to persuade the airline to establish a base at Charleroi Airport.

On 12 February 2004, the Commission decided that a set of agreements entered
into in 2000 between Ryanair, the Chatleroi Airport, and the Walloon region, providing,
inter alia, for the granting to Ryanair of a 50 per cent landing charge reduction at the

22 Commission decision of 19 May 2004 (O] 2006 L 85, Paragraph 1).

23 Commission Regulation (EC) No. 70/2001 of 12 January 2001 on the application of Articles
87 and 88 of the EC Treaty to state aid to small and medium-sized enterprises, (O] 2001 L
10/33).
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Chatleroi airport, constituted unlawful state aid within the meaning of Article 87 EC
and ordered the Belgian state to recover the aid.** The Commission took the view that
the Walloon region, when granting Ryanair the above landing charges reduction, acted
in its public authority capacity, and not as a private investor, and, consequently, refused
to apply the ‘private investor principle’ to assess the compatibility of such measures with
state aid rules.

On appeal, the Court noted that, while the Walloon region is a state authority, it
could also carry out activities of an economic nature and assessed whether its activities
in relation to levying landing charges constituted economic activities. The Court held
that the mere fact that an activity is carried out in the public sector does not mean that
it must be categorised as the exercise of public authority powers. Equally, according to
the Court, the fact that the Walloon region has regulatory powers in relation to the fixing
of airport charges does not mean that a scheme reducing those charges ought not to be
examined by reference to the principle of a private investor in a market economy.

Against this background, the Court concluded that the fixing of the amount
of landing charges is an activity directly connected to the management of the airport
infrastructure, which constitutes, by reason of its nature, its purpose, and the rules to
which it is subject, an economic activity. The Commission therefore erred in law in
failing to apply the private investor principle to assess the compatibility with EU state
aid rules of the landing charges reduction granted to Ryanair.

i Trends, developments and strategies

New state aid block excemption regulation

In August 2008, the Commission adopted Regulation (EC) No. 800/2008 providing for

a new General Block Exemption for State Aid. The new Regulation consolidates for the

first time all existing sector-specific state aid instruments adopted by the Commission

(regional aid, aid for small and medium-sized enterprises, research & development

aid in favour of SMEs, training and employment aid), while also including five new

categories of aid, namely: environmental aid, innovation aid, research and development
aid for large companies, aid in the form of risk capital, and aid for enterprises newly
created by female entrepreneurs. Pursuant to the new Regulation, Member States may
implement state aid measures falling within the scope of the block exemption without
priot notification to the Commission.

The key substantive changes introduced by the Regulation can be summarised as
follows:

a the increase in the notification threshold for investment and employment aid for
SMEs up to €7.5 million, as well as for training aid up to €2 million, below which
Member States need not notify aid grants;

b the inclusion of environmental aid within the scope of the block exemption,
which may be granted without notifying the Commission;

24 Commission decision of 12 February 2004 (O] 2004 L 137, Paragraph 1).
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the inclusion of aid in the form of risk capital within the scope of the block
exemption, with a view to encouraging Member States to use this type of aid
more intensively;

the extension of the scope of the Regulation to encompass research and
development aid for large companies and no longer only for SMEs, as well as the
inclusion of innovation aid for both large companies and SMEs within the scope
of the block exemption; and

the clarification and simplification of the existing rules on employment aid, as
well as the introduction of substantially increased aid possibilities in favour of
disabled workers, with higher aid intensities and a higher notification ceiling;

New state aid gnidelines

In its ongoing effort to clarify the interpretation and application of EC state aid rules,

the Commission adopted the following three interpretative guidelines:

a

Compmission Guidelines for State Aid to Rail Undertakings. In April 2008, the Commission
adopted a set of guidelines for state aid to railway undertakings, where it clarifies
the rules governing public funding of these companies. In particular, with a view
to promoting the modernisation of rail transport, the guidelines provide, nter
alia, that, under certain conditions, it will now be possible to grant regional aid
for the purchase and renewal of passenger rolling stock, which was previously
prohibited by the regional aid guidelines.

Commission Notice on State Aid in the Form of Guarantees.In May 2008, the Commission
adopted a new notice on state aid in the form of guarantees, which sets out the
methodology to calculate the aid element in a guarantee, as well as simplified
rules applicable to small and medium enterprises. The notice confirms that the
assessment of the ‘aid element’ in the context of a state guarantee is still based on
the ‘market economy investor’ principle, according to which investments or other
funding undertaken by public authorities in companies can be considered to be
compatible with EU state aid rules when they are made under conditions that a
private market investor would have accepted.

Commiission Guidelines on State Aid for Environmental Protection. In April 2008, the
Commission adopted new guidelines on state aid for environmental protection as
partof its Energy Policy for Europe and of the State Aid Action Plan. The guidelines
note that undertakings often do not bear the full cost of the environmental harm
arising from their economic activities, which is borne by society as a whole (negative
externalities), and that government regulation may not be sufficient to eliminate
such externalities. The guidelines thus aim at establishing a clear legal framework
within which Member States can provide financial incentives for undertakings
to carry out activities or make investments, which are not mandatory and would
otherwise not be undertaken by profit-seeking companies, with a view to reducing
the environmental impact of their economic activities.

Outlook

The current economic downturn has required the Commission to quickly and flexibly

adapt and develop its state aid policies in response to market events. In particular, the
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Commission has issued four sets of guidelines explaining how it will apply state aid rules
to measures taken by Member States to tackle the current crisis.

First, in October 2008 the Commission issued guidance on measutes to support
financial institutions, such as guarantee schemes to protect liabilities, recapitalisation
schemes to support fundamentally sound institutions that are experiencing temporary
difficulties, controlled winding-up of failing financial institutions, and other forms of
liquidity assistance. The guidance recognises that such measures may be justified by
the need to remedy a serious disturbance in the economy of a Member State within
the meaning of Article 87(3)(b) EC, and aims to ensure that any measures to stabilise
financial markets will be proportionate, non-discriminatory, limited in duration, clearly
defined and targeted, premised on the private sector making an appropriate contribution
to the cost of the assistance provided, and accompanied by any necessary restructuring.
The Commission also indicates that it will respond rapidly (within 24 hours if needed)
to adopt decisions authorising aid in the current crisis.

Second, in December 2008, the Commission supplemented its eatlier guidelines
by providing more detailed guidance on recapitalisation schemes to ensure that banks are
sufficiently capitalised to provide adequate levels of lending to the wider economy. The
supplementary guidance is based on the general principle that recapitalisation should
reflect the market situation of each institution in terms of its risk profile, solvency, etc,
and that the pricing of recapitalisation should provide an incentive for banks to redeem
the aid as soon as possible once the crisis has passed. Guidance is therefore provided in
respect of pricing methodologies and mechanisms to incentivise capital redemption.

Third, also in December 2008, the Commission adopted a temporary framework
for state aid measures designed to support access to finance. The framework, adopted
as part of the Commission’s wider European Economic Recovery Plan, is intended to
facilitate measures taken by Member States to improve access to commercial lending,
Until 2010, the Commission will permit Member States to offer, without individual
notification, direct aid of up to €500,000, loan guarantees at reduced premiums, loans at
subsidised interest rates, loans for the production of environmentally friendly products,
and risk capital to SMEs on more flexible terms.

Fourth, in February 2009, the Commission published guidance on measures taken
in respect of the treatment of impaired assets to improve transparency and valuation
of potential risks, thereby better enabling capital to be used for lending rather than as a
provision against potential losses. The guidance aims to provide a uniform framework
for the assessment of asset relief measures (e.g, asset purchase, asset insurance, swap,
guarantees) adopted by Member States, based on the following principles: transparency
and disclosure of potential liabilities; identification of eligible assets and methodologies
for valuation; allocation of costs between sharcholders, creditors and state, guaranteeing
the state adequate remuneration; and the need to submit viability assessments and
restructuring plans for institutions benefiting from any aid.
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Chapter 14

FRANCE

Stéphanie Hallonér*

I OVERVIEW

2009 saw the creation in France of a new Competition Authority with extended powers
and resources (French Competition Authority, ‘the FCA). The law providing for the
creation of the FCA was adopted in August 2008, and the authority held its first meeting
and officially succeeded the Competition Council in March 2009. Although 10 of the 17
FCA members are new, the fact that the Competition Council’s Chairman since 2004,
Bruno Lasserre, was appointed Chairman of the FCA, should facilitate the establishment
of the FCA and ensure continuity in its enforcement priorities. Among these priorities
is the fight against cartels by the use of severe fines. In 2008, the sum of fines imposed
by the Council exceeded €600 million, and in the first months of 2009 it has already
imposed a €94.4 million fine on four companies for collusion.

II CREATION OF A NEW COMPETITION AUTHORITY

On 4 August 2008, Law No. 2008-776 for the Modernisation of the Economy' provided
for the creation of a new Competition Authority. The FCA held its first meeting in
March 2009.

In particular, the aim of the reform was to concentrate within the FCA the
powers and resources formerly shared between the Competition Council and the
Ministry of Economy, and its administration in charge of protecting competition
(Competition Directorate). However, the reform does not entirely put an end to this
duality of functions, since it gives the Minister of the Economy the ability to review

* Stéphanie Hallouét is a senior attorney in the antitrust practice of Cleary Gottlieb Steen &
Hamilton.
1 References to legislation are to the French Commerce Code unless otherwise indicated.
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certain concentrations and investigate and pursue settlement of certain anti-competitive
practices considered to be of lesser significance.

i Status and composition

The FCA has independent decision-making powers and is not subject to the government’s
authority, except in the few cases outlined below. The composition of the FCA is broadly
similar to that of the Council (i.e., 17 members, appointed for five years instead of six,
among which four Vice-Presidents instead of three for the Council); however, there are
slightly more members chosen based on their economic or competition qualifications
or their professional expetience compated to those chosen based on their judiciary
background. Although 10 of the 17 FCA members are new members, the Council’s
Chairman since 2004, Bruno Lasserre, a member of France’s highest administrative court,
has been appointed Chairman of the FCA.

i Powers of the Chairman

Like the Chairman of the Council, the Chairman of the FCA is appointed by the Minister
of the Economy. The new law, however, introduces the consultation of Parliament
Committees on this appointment, with the possibility of a hearing.?

In addition to leading and directing the effort of the Authority, the Chairman
may make certain important decisions alone:

a decisions declaring a claim inadmissible or unfounded (however the Authority
may not reject a claim for lack of a sufficient competition law interest);

b in merger control matters, decisions relating to stage I (initial investigation),
including conditional or unconditional authorisation decisions, or decisions to
initiate stage II (in-depth investigation); and

¢ decisions concerning anti-competitive practices in cases referred to the Authority
by the Minister.

7l No discretion to reject complaints for lack of interest

Unlike the European Commission, the FCA or its Chairman has no discretion to reject
a claim for lack of legal interest of the issue raised. The Council’s Chairman, Bruno
Lasserre, had called for such a discretion to be granted to the FCA in order to allow it to
prioritise its tasks and focus on the most important issues. The new law did not provide
for this possibility, and the FCA technically remains obliged to examine all claims from
claimants with a legal standing. In practice, the FCA may be spared smaller matters
through the newly-created powers of the Minister of the Economy to investigate and
settle restrictive practices of a lesser importance, that is, involving companies with an
individual turnover not exceeding €50 million and a combined turnover not exceeding
€100 million (all in France).

2 Committees of economic affairs of the National Assembly and of the Senate. These committees

may also hear the Chairman of the Authority during his or her term of office.

151



France

w Merger control attributions

Although the FCA now receives, instead of the Ministry of Economy, notifications
and investigates proposed mergers both in stage I and in stage 1I, the law reserves two
significant means of intervention to the Minister:

First, the Minister may request the FCA to carry out an in-depth investigation
with respect to a merger transaction authorised by the FCA in stage I; this option must
be exercised within five business days from the notification to the Minister of the stage
I decision; the FCA may accept or reject the Ministet’s request;

Second, the Minister may review, for general interest purposes, a transaction
that has already been subject to an in-depth investigation and authorised or prohibited
by the FCA. The law provides that the Minister may exercise this option ‘for general
interest purposes other than the protection of competition and which may, if applicable,
compensate the harm to competition resulting from the transaction’. The law includes
the following non-limitative list of ‘general interest purposes’

a industrial development;

b the competitiveness of the relevant companies with respect to international
competition; and

¢ the creation or maintenance of employment.

In the case of a review for general interest purposes, the Minister investigates the
proposed merger, including by inviting the parties to submit their observations, and
rules on the case. This review option may be exercised within 25 business days of the
notification to the Minister of the Authority’s stage II decision, irrespective of whether
this decision prohibited or authorised the transaction.

v Lower merger control thresholds in the retail sector and overseas territories

The new law does not modify the general turnover thresholds that trigger merger
control filing obligations (€150 and €50 million in France), but introduces lower turnover
thresholds (€75 and €15 million instead of €150 and €50 million) that may apply when
the parties to the merger are active in the retail sector or in French overseas territories.
The FCA is working on new merger guidelines, which should give guidance on the
application of these lower thresholds.

i Reinforcement of the resources of the FCA's investigation services

The concentration of investigative and decision-making functions within the same
authority required the implementation of safeguards intended to reinforce the operational
separation between the two functions.” Thus, the FCA’s investigation service is supetvised
by a Chief Case-Handler (rapporteur general) appointed by the Minister and not by the

3 Such a separation had been implemented by the Competition Council since 2001 and has
important practical consequences, as illustrated by the number of cases in which the
Competition Council expressly rejects part of the conclusions of the investigation led by the
case-handler (e.g,, the Council may decide that certain objections raised by the case-handler are

unfounded, or adopt a fine different from that recommended by the case-handler).
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Chairman of the Authority. The new FCA Chief Case-Handler is Virginie Beaumeunier,
a former deputy-director of the Ministry’s Competition Directorate.

The FCA has its own investigators, unlike the Council, which had to request the
assistance of the Competition Directorate’s inspection services. Many investigators from
the Competition Directorate were transferred to the FCA and now act under the direction
of the Chief Case-Handler. In total, the FCA staff should be 190 persons, approximately
twice the number of agents of the former Competition Council. According to the FCA’s
President, this is, however, still less than most EU national competition authorities.

vii Designation of a hearing officer

The law created the position of a hearing officer within the Authority, whose task is to
collect, ‘as the case may be, the comments of the challenged and filing parties concerning
the manner in which the procedures affecting them are carried out once the statement of
objections is sent’ [and to] ‘transmit a report to the chairman evaluating these comments
and proposing, if necessary, any measure that will enhance the ability of the parties
to exercise their rights”* However, the hearing officer is not expected to participate in
the Authority’s hearings, unlike the hearing officers of the European Commission. The
Hearing Officer has not yet been designated.

viti Other aspects

The law designates a court with special jurisdiction over appeals of judicial decisions
authorising visits and seizures during the investigation of alleged anti-competitive
practices: these disputes may be brought before the chief justice (premier president)
of the Court of Appeals, with the possibility of appealing the decision to the supreme
court (formerly, the order authorising such visits and seizures could only be appealed to
the supreme court, with the review limited to questions of law).

The FCA, like the Council, has a Chief Economist who with his team can provide
expert advice in mergers and antitrust cases.

II'  CARTELS

i Tools

The Competition Council adopted its first leniency programme in April 2006. In 2000,
the Council also co-chaired with the UK OFT a working group of the European Model
Leniency Programme, subsequent to which it modified its own leniency programme
in line with the new European Model. The current French leniency programme, based
on the Council’s April 2007 procedural notice, includes a ‘marker’ procedure under
which an applicant may benefit from a time period to complete its application, while
maintaining its ranking as of the date of its initial request. It is also possible to enter into
prior and anonymous contact with the FCA, including through outside counsel. Up to

4 Article L. 461-4 of the Commerce Code.
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March 2009, the Council has granted full immunity in three cases and partial immunity
in one case.’

Other tools recently introduced into French procedural competition law include
a ‘no challenge’ procedure whereby companies that do not challenge objections may
be granted a fine reduction, and a ‘commitments’ procedure whereby fines may be
reduced or even set aside in consideration for the adoption of certain commitments by
undertakings.

i Fines

2008 and the first months of 2009 have confirmed the increasingly hard line taken by
national competition authorities against anti-competitive practices, especially cartels, in
line with the European Commission’s approach.

In 2006, the Council had imposed fines totalling €128 million, and had almost
doubled this amount in 2007 to €221 million. In 2008, the sum of fines imposed exceeded
€600 million, due in particular to a fine of €575.4 million imposed on 12 companies
in the Stee/ Cartel case in December 2008.° In the first months of 2009, the Council
has already imposed a €94.4 million fine on four employment services companies for
collusion.”

Under French competition law, the maximum fine is the same as under EU law,
that is, 10 per cent of the worldwide turnover of the group of companies to which the
infringer belongs. The law provides that financial penalties must be motivated for each
company and are proportionate to the seriousness of the charges brought, the importance
of the damage caused to the economy, the financial situation of the infringer, and, if
applicable, the repetition of anti-competitive practices. However, beyond these general
indications, the FCA has not issued detailed guidelines for the calculation of fines, and
has rejected the suggestion that the EU guidelines could be invoked to challenge a fine
determination in national proceedings.®

The FCA thus retains a significant discretion to adapt the fines to the specific
circumstances of each case. It is unclear whether the FCA intends to issue guidelines
on the calculation of fines mirroring the EC guidelines. Based on the FCA’s decisional
practice, including its most recent decisions, the following factors are relevant for the
calculation of fines under French competition law:

a nature of infringement: horizontal agreements on prices and market allocation
are among the most serious infringements;

b characteristics of infringement: duration and sophistication (e.g, existence of a
detailed monitoring and compensation mechanism within a cartel). The existence

of a previous sanction for ‘practices with a similar object or effect’ may lead to a

25 per cent increase in the fine, provided these previous sanctions are not so old

that taking them into account would amount to a breach of the proportionality

Cases 06-D-09, 07-D-48, 08-D-12 and 08-D-32.
Case 08-D-32.

Case 09-D-05, currently under appeal.

Case 08-D-32, paras. 322-323.

o 3 & w»
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principle (for example, practices sanctioned 20 years before would generally not be
taken into account);’

¢ position of infringers: the FCA considers on the one hand that infringements
committed by companies with a pre-eminent market position or which belong
to large groups are particularly serious, due to the bad example their behaviour
displays for smaller market participants; on the other hand, the financial situation
of the companies at the time the fine is imposed may also lead to a reduction of the
fine in exceptional circumstances, such as a severe economic or structural crisis;

d size of affected market; and

¢ impact of practices.

Finally, companies may seek a fine reduction by choosing not to challenge the statement
of objections, in which case the maximum fine is automatically reduced to 5 per cent of
the worldwide turnover of the group of companies to which the infringer belongs, and
the FCA generally reduces the actual fine; and taking certain commitments, such as the
creation of wide-ranging competition law compliance programmes and whistleblowing
procedures. In order to be taken into account, such commitments must be substantial,
credible and susceptible of monitoring;'

i Period of limitations

The standard period of limitations, which as under EU law, is five years after the
infringement ceases, is maintained, but the new law also introduces an absolute time bar
if the FCA has not ruled on a practice 10 years after it has ceased.

w Criminal sanctions

There is no change to the provision concerning criminal sanctions, which may be
imposed on natural persons who took a fraudulent, personal and determining part in
an infringement of competition law. Criminal sanctions are not applied by the FCA
but by criminal courts following proceedings initiated by the general prosecutor. The
FCA may however transmit to the general prosecutor elements of a case suggesting
individuals took an active part in an infringement of competition law. In practice,
criminal sanctions have rarely been imposed and almost exclusively on the basis of a
combination of antitrust and anti-corruption infringements in bid-rigging cases were
the buyers were public entities. It remains to be seen whether the FCA will seck a more
frequent imposition of criminal sanctions.

9 Case 08-D-32, Paragraph 445 and Decision 09-D-05, Para. 148.
10 Case 09-D-05, paras. 156-157.
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IV ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

7 Commitments procedure

The commitments procedure has been widely used by the Council since 2005 and often
represents a useful way for companies to end proceedings without a condemnation
decision, while allowing the Council to save time and resources by avoiding the need to
draft a full statement of objections. A recent ruling of the Court of Appeals however,
criticised the Council for not organising an extended access to the file in commitments
proceedings, which, if the ruling is confirmed by the Supreme Court, may undermine
the interest of these proceedings. The Council issued in April 2008 a procedural notice
summarising its practice and expectations for the submission of commitments by
companies investigated for alleged restrictive practices.

i Increased flexcibility in negotiation of commercial agreements

The new law considerably increases the possibility of suppliers and purchasers to

negotiate sales terms:

a general sales terms may be distinguished depending upon the categories of
purchasers; the law no longer includes a regulatory definition of the criteria
justifying a distinction, and suppliers may thus make distinctions based on their
own criteria (within certain limits, see below);

b terms specific to certain individual customers may be agreed upon, without
having to provide a justification; and

¢ the general liability attached to discriminatory practices ‘unjustified by actual
consideration’ has been repealed."

Suppliers can now apply different sales terms, including prices, to different purchasers
without having to provide a justification, provided they remain within certain limits (see
below).

7 New liability provisions and reinforcement of financial sanctions

The new law repealed provisions dealing with practices such as discriminations
‘unjustified by actual consideration’ or liability for abuse of dependency or abuse of
purchasing power or sale resulting in ‘unjustified commercial terms or obligations’.
Nevertheless, the ability to negotiate sales terms and conditions on a case-by-case basis
remains subject to certain limitations, including two new grounds for liability:

a the creation of a significant imbalance in commercial relations, that is, ‘to impose
or attempt to impose obligations on a commercial partner that create a significant
imbalance in the rights and obligations of the parties’; and

b the imposition of obviously abusive terms, that is, ‘to obtain or attempt to obtain,
under a threat of a total or partial termination of commercial relations, obviously
abusive terms concerning the prices, payment deadlines, sales terms or services
not arising from the obligations to purchase and sell’.

11 Deletion of Article L. 442-6, 1, 1° of the Commerce Code.
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Thus, suppliers may vary their sales terms depending upon the purchasers without
having to provide a justification provided that, first, such a variation does not result in a
‘significant imbalance’ in the rights and obligations of the parties and, second, that the
resulting terms are not ‘obviously abusive’. The content of these notions will need to be
determined by case law.

) Probibited restrictions

The new law prohibits, subject to cancellation, provisions that automatically grant a
contractual partner the benefit of more favourable terms granted to a competitor and
the imposition of exclusive supply contracts with terms of more than two years to an
independent reseller (who is not the beneficiary of a licence) conducting a retail business
in a surface area of less than 300 square metres.

\'% SECTORAL COMPETITION: MARKET INVESTIGATIONS

Under the previous law, the Competition Council did not have the power to initiate
sector-wide inquiries of the type conducted by the European Commission pursuant to
Article 17 of Council Regulation 1/2003. The new law provides that the FCA may upon
its own initiative, give an opinion ‘on any question regarding competition’, including
recommending measures intended to ‘improve the competitive functioning of markets’
to the Minister of the Economy. It seems that the FCA may in this context use its newly-
extended investigative resources, including on-site inspections.

VI  CONCLUSIONS

The FCA has indicated that it will soon issue guidelines concerning the use of the no-
challenge procedure in restrictive practices cases, as well as guidelines for the analysis of
concentrations.
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GERMANY

Silke Heing,

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

2008 marked the 50th anniversary of the German competition law (Act Against
Restraints of Competition, ‘the ARC’) and of the Federal Cartel Office (‘the FCO?).
The FCO is a sector-based organisation with dedicated divisions for specific industries,
cartel units and a few general divisions (including a special cartel task force responsible
inter alia for leniency applications). While the FCO started out with 53 employees in
1958, in 2008 it counted around 300. In 2008 the FCO created two additional divisions:
a second specialised cartel enforcement division and a new division dedicated to abuse
cases in the enetrgy sector. The latter was triggered by the newly introduced Section 29
ARC, which established a stricter enforcement tool against excessive pricing in the gas
and electricity markets. The new divisions illustrate the FCO’s priorities in 2008 and
beyond: general cartel prosecution and abuse control in energy sectors.

Already in July 2007, the FCO had created a general economic unit to provide
support across the different divisions. With this step, the FCO paid tribute to the ‘more
economic approach’ trend at EC level (and national level in various other Member
States).! The impact of the economic unit is only slowly becoming visible in the ateas of
public enforcement covered here,” and the FCO is generally still believed to lag behind
the Commission standard in terms of economic analysis.

* Silke Heinz is counsel at Cleary Gottlieb Steen & Hamilton LLP.
However, the FCO has always consisted of lawyers and economists.

2 See for instance on the question of how to determine the additional proceeds of a cartel under
the old FCO fining guidelines, Barth/Bongard ‘Gesamtwirtschaftliche Analyse: Die groBe
Unbekannte der Mehrerlésermittlung’, Wl 2009, p. 30 ef seq.
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i Enforcement agenda in 2008

Cartels

The FCO carried out 20 national inspections at 78 companies (including dawn raids at
16 private premises) concerning the consumer goods sector, including confectionary,
chocolate and coffee, and mill trade. It imposed total fines of approximately €300
million, which related to sectors such as clay roof tiles, luxury cosmetics, toiletry
products, decorative paper and road salt. The FCO increasingly aims at settling cases,
often in leniency cases.

Leniency
The FCO reports 35 applications in 21 cases (compared to 41 applications in 12 cases
in 2007).

Horizontal restrictive agreements

The FCO scrutinised central selling arrangements (soccer TV rights), and completed
investigations into the cooperation among providers of packaging disposal systems with
commitment decisions.

Vertical restrictive agreements

The FCO imposed fines for parallel rebate agreements with network foreclosure
effects (T'V advertising); the FCO further pursued resale price maintenance in different
sectofs.

Sector inquiries
The FCO launched sector inquiries into the milk production and the petrol sector. In
2009, the FCO launched another inquiry into electricity markets.

Boycott/ sales below cost/ dominance

The FCO pursued an illicit boycott (Section 21 ARC) initiated by the association of dairy
farmers in the milk production sector. The FCO found that a food discounter abused
its superior market power by selling below cost. In addition, the FCO made a trademark
owner untie the use of its trademark from the provision of other services.

Abuse cases in the energy sector

The FCO initiated several proceedings against gas suppliers for excessive pricing under
the new Section 29 ARC, and completed proceedings regarding long-term supply
agreements (gas) and other excessive pricing (electricity).

II CARTELS

i Stgnificant cases

In December 2008 and February 2009, the FCO imposed high fines (totalling
€188 million) on companies and individuals in the clay roof tiles cartel case for the
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cootdinated imposition of an energy cost surcharge.” In Germany, cartels are treated as
administrative offences, which means that both individuals (typically managing directors)
and companies may be and are subject to fines. (Criminal sanctions only apply in the
case of bid rigging, Section 298 Criminal Code.) In the day roof files case, the FCO
applied its ‘new’ 2005 fining guidelines®, which are similar to the current Commission
guidelines®, and could thus increase the level of fines®. For deterrence purposes, the FCO
significantly increased the fines for companies belonging to groups with total worldwide
group turnover exceeding €2 billion. The case involved two leniency applicants, which
cooperated under the FCO’s 2006 leniency programme. The FCO also fined the parent
company of two participants in the cartel with a double-digit million euro fine, on the
ground that one of its board members was aware of the cost surcharge agreements, but
failed to stop their implementation. The FCO sanctioned this failure to supervise as a
separate infringement.” The parent company’s appeal is still pending.

Two cartel cases regarding toiletries® and luxury cosmetics’ are noteworthy
because the FCO imposed separate ot, in the case of luxury cosmetics, even stand-
alone fines for illicit information exchange. Total fines for the information exchange in
toiletry products amounted to €18 million,'’ and in luxury cosmetics products to almost
€10 million. In the toiletry products case, the information exchange took place among
manufacturers of non-competing products (personal care products and detergents) and
concerned the status of annual negotiations with retailers as well as rebates requested by
the latter. In the luxury cosmetics case, participants exchanged quarterly turnover data
which could be traced to individual members, information on advertising expenditure
(which is a significant factor in these industries), returned goods, planned product
launches and price increases, conduct vis-d-vis selected perfumeries and other market
strategy aspects.

The FCO further fined companies and individuals in the decorative paper cartel
case, in total €62 million."! The case was settled'?, which explains the proceedings’ very
short duration (inspections took place in November 2007 and the fines were imposed in
February 2008). The FCO commented that settlements are possible within the existing

3 See press release of 22 December 2008 and the case summary of Case B1 —200/06 (available
on the FCO’s website).
Available also in English and French on the FCO’s website.
They are in essence based on the relevant product-related turnover for the period of the
infringement, provide for a basic amount, aggravating and mitigating factors, with a maximum
cap of 10 per cent of the group worldwide turnover.

6 Under the old regime, the maximum fines were limited to three times the additional proceeds
gained through the cartel, which involved complex calculations.
Section 130 Administrative Offence Law.
See press release of 20 February 2008.
See press release of 10 July 2008.

10 A further fine of €19 million was imposed for a price increase agreement.

11 See press release of 5 February 2008.

12 See article in FAZ on 6 February 2008 (‘KartellbuBen gegen drei Papierhersteller’).
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procedural rules in Germany, and that in contrast to the EC level, there is no need for
establishing new rules.

The FCO also fined several regional pharmacy associations for cartel agreements
in the area of prescription-free over-the-counter (‘OTC’) pharmaceuticals, as well as the
federal pharmaceutical manufacturers’ association and individual manufacturers.”” The
pharmacists’ associations had agreed to organise conferences, in the context of which
association and industry speakers suggested that pharmacists refrain from price competition
and instead observe the manufacturers’ (non-binding) resale price recommendations. The
FCO found that the decisions to organise these events had the object to restrict competition.
The federal pharmaceutical manufacturers’ association was fined for its supporting role in
implementing and organising the conferences, as were the participating manufacturers."

In June 2007, the Federal Court of Justice ruled on the methodology to be used
to determine the ‘additional proceeds’ gained through a cartel, which was the basis for
setting cartel fines under the old law applicable until July 2005." The additional proceeds
are defined as the difference between the ‘actual cartel price’ and the ‘hypothetical
competitive price’, which would have been charged under competitive conditions. There
are different ways to determine the hypothetical competitive price: the first is to compare
the market concerned with other geographic or product markets. If that is not feasible,
the judge needs to pursue the other alternative and carry out an economic (cost) analysis
that also takes into account macro-economic factors. The ruling is important despite
the fact that the law and the new fining guidelines are no longer based on the additional
proceeds concept, because (1) there are still appeals pending against fines imposed under
the old rules, and (2) the additional proceeds calculation may be useful for the calculation
of damages in private cartel litigation.

i Trends, developments and strategies

In 2008 the FCO confirmed its image as a tough anti-cattel enforcer through imposing
higher fines and sanctions for types of information exchange that would not necessarily
be investigated at European Commission level. In contrast to the Commission, which
publishes full decisions, the FCO has only recently started publishing cartel cases on its
website, and only short case summaries instead of a full (non-confidential) version.
There is interaction between the FCO and the European Commission within
the ECN, which means that the FCO may pick up certain parts of cartel cases that
the Commission is not willing to pursue (to be kept in mind by leniency applicants).
Sometimes the work allocation may not be that clear: the Commission circulated requests

13 See press release of 8 January 2008. Regarding the fine for the national pharmaceutical
manufacturers’ association see Case B6 — 3/05.

14 The fines were rather low (in total close to €0.5 million), which the FCO explained with the
fact that the infringements took place some years ago and at a time when price competition in
the sector was just about to be created. However, it clarified that the decisions should be seen
as clear warning signals for the future.

15 Decision of 19 June 2007, WuW/E DE-R 2225 ¢/ seq.
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for information to confectionary and chocolate companies in January 2008 and two
weeks later the FCO carried out dawn raids at national level.'®

The FCO increasingly aims at settling cartel cases. While this is generally a
positive development for the companies concerned, unlike at the EC level, the FCO’s
settlements are not based on published guidelines (let alone on a public discussion on
draft guidelines). The rules are thus not very transparent, and it would be desirable to
establish a clear system of checks and balances in this area.

The FCO’s leniency programme has continued to play a major role in cartel
detection. The programme is similar to that of the Commission, albeit with a major
difference: the FCO does not only exclude immunity for coercers, but also for the
single ringleader of a cartel.'” The FCO has accepted oral leniency applications from
the beginning. Since the FCO signed up to the ECN Model Leniency Programme, it is
also possible to set a marker which at the same time serves as a summary application in
cases where the main leniency application is filed with the Commission. In practice, the
procedure of setting a marker or making a summary application is user-friendly and can
even be done via telephone with the FCO?’s ‘special cartel task force’ (in contrast to the
Commission programme, which requires oral markers to be made in person in Brussels).
However, if full immunity is no longer available, the FCO marker only ensures that the
applicant’s evidence will be considered prior to that of subsequent marker candidates.
But in such a case, the marker ranking does not define the possible (final) maximum
reduction available, which is up to 50 per cent for all applicants. In practice, that means
a marker applicant ranking second may still be ‘overtaken’ and obtain less reduction than
subsequent candidates, if these provide more added value.

7 Outlook

The FCO’ 2005 fining guidelines and related amendments to the ARC were aimed at
harmonisation with the EC rules. These changes are expected to further increase the
level of fines in the coming years. Initially, it was unclear whether the newly introduced
10 per cent worldwide turnover cap for the maximum fine would be limited to the legal
entity involved in the infringement. Arguably, this would have been the case under
applicable administrative offence law.'* An amendment to the ARC that came into force

16 Some view this case as a potential example for a lack of meaningful cooperation, meaning the
FCO was forced to carry out inspections due to the information requests in order to preserve
evidence.

17 See Section B.3 of the FCO’s leniency programme. However, both can still benefit from
reductions under the programme.

18 Unlike the EC rules, applicable German administrative offence law is based on the principle
that company liability can only be created through the infringement committed by an individual
authorised to act for the specific legal entity (Section 30(1) Administrative Offence Law),
meaning that the infringement of a managing director of a subsidiary cannot create (direct)
liability for the parent company. The parent company could become liable, however, if an
individual authorised to act for the latter violated the duty to propetly supervise the managing

director of the subsidiary (Section 130 Administrative Offence Law).
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in December 2007, however, clarified that the 10 per cent cap applies to the worldwide
group turnover. For the notion of group, the legislative materials refer to the

EC law principle of a single economic entity. This concept has so far not been used in
German administrative offence law and may therefore become an issue in judicial review
(in particular with increasing fines).”

While the FCO’s leniency programme has in principle been accepted by the
Dusseldotf Court of Appeal,® there are voices that criticise the fact that the programme
is only based on administrative guidelines and has not been established by law.?'
Accordingly, there may be further litigation in this field, including on details of the
programme.* Further, the FCO’s 2005 fining guidelines have not yet been tested before
the courts.

II'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

i Stgnificant cases

Horizontal restrictions

In July 2008, the FCO found that the central selling arrangement for soccer TV rights
as proposed by German soccer league DFL was incompatible with Article 81 EC.* The
previous selling arrangements had been examined by the Commission in 2005* and
2003%, respectively. Both the Commission and the FCO found that central selling of TV
rights falls within the scope of Article 81(1) EC, as it would restrict (price) competition
between soccer clubs in marketing their broadcasting rights. The Commission accepted
the previous selling arrangements, subject to modifications,”
generate sufficient advantages to merit exemption under Article 81(3) EC.*” The FCO

had already voiced concerns in 2003, and was the sole authority to review the 2008

because they would likely

19 See for an overview Achenbach, ‘Die Kappungsgrenze und die Folgen — Zweifelsfragen des
§ 81 Abs. 4 GWB’, ZWeR 2009, p. 3 ez seq.

20 Judgment of 27 March 2006, WuW DE-R 1733 ¢/ seq.

21 See for example an overview in Immenga/Mestmicker, GWB, Section 81, Para. 440.

22 For example, there was litigation regarding access to the FCO file by third parties. In one case,
the court admitted partial access to the file, but recognised that, as stipulated in its leniency
programme, the FCO would not grant access to the leniency applications. See decision of the
district court of Bonn of 24 September 2008, WuW/E DE-R 2503 ¢ seq.

23 See statement of the FCO’s president at the press conference of 24 July 2008.

24 See Commission decision of 19 January 2005, (EC) 2005/396, OJ 2005, L. 134/46.

25 See the summary published under Article 19(3) of Reg. 17 in Case COMP/C.2/37.214, O]
2003 C 261/13.

26 The tender procedure was required to be carried out in transparent, non-discriminatory
procedures with different broadcasting rights packages that would only cover a maximum
of three seasons. In addition, the arrangement left a limited possibility for parallel individual
marketing by the clubs.

27 In particular, in 2005 the Commission expected the arrangement to facilitate access to content

for the suppliers of TV, radio and new media in the downstream media markets, to foster
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model. Without opening an official investigation, the FCO announced that it would
scrutinise whether the alleged benefits of the previous arrangements had indeed
occurred, and to evaluate the new concept.”® Ultimately, the FCO rejected the model
because it lacked sufficient benefits for consumers and might have eliminated substantial
competition (making an exemption pursuant to Article 81(3) EC unavailable). The FCO
found that the concept would not offer consumers an adequate choice between pay-TV
live coverage and speedy highlight coverage on free-TV. The latter was considered to be
a major benefit of central selling, as it enhances product diversity and limits the ability of
the acquirer of the live pay-TV rights to set excessive prices. In the FCO’s view, this has
been one of the reasons for the relatively low pay-TV subscription prices in Germany.
The FCO required that highlight coverage on free-T'V should be available before 8pm,
not only after 10pm as envisaged by DFL”. In the end, DFL changed its model®, but
announced it would seek judicial review of the FCO’ action, even if the FCO never
rendered an official decision.

Vertical restrictions

In November 2007, the FCO imposed fines totalling €216 million on the marketing
subsidiaries of the two major ptivate broadcasters in Germany, RTL and ProSiebenSat.1.”!
Each of them practised a rebate system including rebates based on the share of sales
achieved by a media agency with the broadcasting group in question. These rebates
were granted retroactively, i.e., over the entire budget of the year. The FCO found that
the two parallel vertical agreements created a strong incentive for the media agencies to
place large proportions of their budgets with the two major broadcasters. This, together
with the fact that the two broadcasters held a joint market share of approximately 80
per cent in TV advertising in Germany, was considered to lead to foreclosure effects
to the detriment of smaller broadcasters and to render market entry more difficult.
It is noteworthy that the FCO based the case on vertical restrictions rather than on a
dominance analysis (despite the fact that it had previously found the two broadcasters to
form a dominant duopoly).”

innovation and to reduce concentration of the media markets, which would ultimately benefit
consumers, in particular through a broader media offer.

28 See FCO press release of 1 February 2008. Under the new model, DFL had transferred the
auction to an intermediary agency that guaranteed minimum trevenues of €500 million per
season.

29 DFL/the intermediary agency aimed at achieving a higher price for the combined live coverage
pay-TV broadcasting rights than in the previous auctions (in otder to obtain the minimum
revenues guaranteed), which probably would have resulted in no highlight coverage on free-TV
on Saturdays prior to 10pm.

30 With the result that the deal with the intermediary agency collapsed.

31 See press release of 30 November 2007.

32 In the merger prohibition of Axe/ Springer/ ProSiebenSat.1, decision of 19 January 2006, Case B6
—92202 — Fa—103/05.
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The FCO conducted several investigations into resale price maintenance. In May
2008 the FCO imposed a fine of €10.34 million on Bayer’s German distribution subsidiary,
for resale price maintenance in OTC products.” Even though the leniency programme
does not apply to vertical infringements, the fine was significantly reduced because Bayer
cooperated with the FCO following the inspections and provided significant added
value. In March 2009, the FCO ended proceedings against manufacturers of (spectacle)
lenses.* The manufacturers had recommended resale prices, including for the optician’s
services, and the FCO found that because many small and medium-sized opticians
adhered to the recommendations in practice, these had the effect of fixed or minimum
prices. Most manufacturers agreed to cease this practice. One manufacturer apparently
refused to do so and the FCO opened formal proceedings. In April 2009, the FCO fined
Microsoft’s German subsidiary €9 million for agreeing on the resale price of a software
package, which had been heavily advertised in autumn 2008 with financial support from
Microsoft. The FCO clarified that not every contact between supplier and retailer on
retail prices constitutes a concerted practice, but that the line is crossed if the supplier
actively attempts to coordinate its retailer’s pricing and if both agree on the retailet’s
future promotional actions.”

Sector inquiries

The FCO opened two sector inquities pursuant to Section 23e ARC in 2008. In May, the
FCO announced an inquiry into the petrol and diesel fuel sector in Germany, following
complaints by consumers and information provided by independent fuel stations.” In
particular, the latter had complained about large fuel companies operating cost margin
squeezes by charging wholesalers prices that exceed the retail prices at fuel stations. The
FCO noted that the inquiry would focus on the wholesale trade markets and on pricing,
but would also cover the effects on competition of fuel purchase cards and branded
teseller agreements.”” The FCO reported in April 2009, that as a preliminary result of its
inquiry, it prohibited the acquisition of OMYV fuel stations by Total. It further promised
to publish the preliminary inquiry results in the near future.”

The second inquiry was launched into the dairy industry in order to examine
conditions of competition in the supply of milk from ‘the farm to the shop counter’”
The triggering event was the ‘milk-strike’ discussed above.

In March 2009, the FCO launched another inquiry into the electricity sector.

33 See press release of 28 May 2008.

34 See press release dated 25 March 2009.

35 Press release of 8 April 2009.

36 See press release of 28 May 2008.

37 The sector inquiry followed the FCO’s merger clearance decision in Shell/HPV, in which the
FCO had found a dominant oligopoly in the fuel stations market consisting of the top five
integrated mineral oil companies; see decision of 7 Matrch 2008, B8-134/07, available on the
FCO’s website.

38 See press release of 29 April 2009.

39 See press release of 18 December 2008.
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Boycott

In November 2008 the FCO rendered a declaratory decision pursuant to Section 32(3)
ARC (without imposing a fine) that the German association of dairy farmers (BDM) had
initiated an illicit boycott in the milk production sector*. Initiating a boycott is prohibited
by Section 21(1) ARC*. BDM had organised a ‘milk strike’, requesting dairy farmers
to cease supplying dairies in order to achieve a standard minimum price and to reduce
the overall milk supply volume. In addition, BDM wanted to negotiate with the dairies’
industry association with the aim to enforce the requisite minimum price vis-a-vis food
retailers. The FCO decided that the intended cooperation would have infringed Article 81
EC/Section 1 ARC both at the dairy farmers’ level and at the daities level. The minimum
price would have further led to a price cartel in Germany throughout the milk chain (dairy
farmers, dairies and retail), to the detriment of consumers. The FCO stressed that structural
industry problems must not be resolved through anti-competitive means.

Dominance

In October 2007, the FCO rendered a declaratory decision pursuant to Section 32(3)
ARC that food discounter Netto abused its superior market power by having offered
food products below cost.*” German law contains a specific ‘sales below cost’ prohibition
for companies with superior market power.” It is aimed less at manufacturers than at
trading companies/retailers. The analysis takes the actual cost as a reference (meaning
the net/net price at which the company has sourced the relevant product). Sales below
cost are prohibited if they do not occur on a merely occasional basis.** The Ne#o case,
even though in the meantime overtaken by a food-specific amendment to the ARC,*
is of interest for general sales below cost cases and illustrates a peculiarity of German
law. Even if companies are not dominant,* they may still be subject to dominance rules
(including the specific provision on sales below cost), provided they have a ‘paramount

40 Decision of 12 November 2008, Case B2 — 100/08.

41 The provision stipulates that undertakings and associations of undertakings shall not request
another undertaking or other associations of undertakings to refuse to sell or purchase, with
the intention of unfaitly harming other undertakings.

42 Decision of 25 October 2007, Case B9 — 77/07.

43 Section 20(4) No. 1 ARC.

44 Unless objectively justified.

45 In December 2007, the provision has been amended with a special rule for food products,
below cost price sales of which are now prohibited, unless justified because such offer is
suitable to prevent the deterioration or the imminent failure to sell the goods at the dealet’s
premises, as well as in similarly severe cases. The food-specific rule is of temporary nature and
limited to the end of 2012.

46 The ARC establishes presumptions of dominance if certain market share levels are exceeded:
33 per cent for single dominance; for collective dominance, a combined share of three or
less companies of 50 per cent, or a combined share of five or less companies of 66 per cent
(Section 19(3) ARC).
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market position’ vis-d-vis competitors*’ or ‘superior market powet’ in comparison to their
small and medium-sized competitors.* Netto was considered to have such market power
in the food retail market in Germany, as Netto belongs to the Edeka group of companies
and benefits from the group’s financial strength, purchasing power and product range.
The fact that other discounters like Aldi and Lidl may have similar (or even stronger)
positions did not alter the assessment. The FCO stated that ‘not merely occasionally’
selling below cost does not require that the same product is repeatedly sold below cost,*
and is met if the offers cover a petiod of more than three weeks.” The Federal Court of
Justice had already decided in 2006 that the sales below cost provision does not require
any appreciable effect on the markets in question.

In March 2008, the Federal Court of Justice confirmed the FCO’ order
prohibiting Soda Club’s cartridge rental system under Article 82 EC and the equivalent
German provisions.” Soda Club sells systems for carbonising tap water and rents out
the CO, cartridges. It explicitly prohibited third-party cartridge refilling and pursued
any contravening action as an infringement of its property right. The Federal Court of
Justice confirmed that refilling CO, cartridges constitutes a separate market. It clarified
that the SSNIP test is merely an auxiliary method to determine the relevant product
market, and may notably not be meaningful in dominance cases, in which it is unclear
whether the price of the product concerned has been subject to competition. The
Federal Court confirmed that Soda Club held a dominant position and that its rental
system constituted an abuse both under Article 82 EC as well as under the relevant
German provision, given that it was aimed at systematically foreclosing competitors and
ultimately congested the market with Soda Club cartridges. Soda Club’s argument that
its fundamental property right should have been given more weight within the balancing
of interests®® was not successful. The Federal Court of Justice clarified that the FCO’s
otder did not affect the core of the right and noted (by reference to the ECJ’s cases in

47 See Section 19(2) No. 2 ARC.

48 Criteria to be taken into account in the comparison include the company’s market share,
financial power, access to (upstream) supplies or (downstream) selling markets, links with
other enterprises, the company’s ability to switch its offer to other products or services, the
possibility of customers to source from competing suppliers, barriers to market entry, as well
as actual or potential competition (Section 19(2) No.2 ARC).

49 The FCO issued guidelines on abuse of dominance through sales below costs (Section 20(4)
ARC), which are available on the FCO’s website. They do not reflect the most recent changes
regarding food products, but still apply to other products.

50 Even in case of separate one-week-promotions for different products.
51 Section 19(1), (4) No. 1 ARC, see judgment of 4 March 2008, Case KVR 21/07.
52 Section 19(4) ARC provides regulatory examples for abusive conduct, one of which is met if

the dominant company ‘impairs other undertakings’ ability to compete, in a manner affecting
competition in the market and without any objective justification’. The test thus involves the
balancing of interests of the companies concerned as well as of the ARC’s overall purpose to

uphold free competition.
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the area of IP rights) that limitations to the exercise of the right may be justified if the
exetcise of exclusivity is abusive.

In August 2008, the FCO announced that as of 2009 Duales System Deutschland
(DSD) would no longer tie the use of its trademark, the green dot (Der Griine Punkt),
by packaging manufacturers to sourcing at least part of their packaging disposal services
from DSD.” The FCO teviewed the matter without opening official proceedings. As
trademark owner, DSD was considered dominant in providing the right to use its green
dot trademark. DSD apparently assured the FCO (without giving commitments) that it
would offer to the customers of its competitors the use of its trademark at the same
conditions as to its own customers, and that it would no longer require its own customers
to print the green dot logo on their packaging. In addition, the FCO clarified that DSD
could not charge excessive prices for the use of its trademark and would make its price
list publicly available in an appropriate form.

i Trends, developments and strategies

Since 2005, German law has in substance been fully harmonised with Article 81 EC,**
a reform which has been broadly welcomed. In Matrch 2007, the FCO issued a new
de minimis notice,” which is in line with the European Commission’s de minimis notice.
However, the past few years have also shown that the application of Article 81 EC in
Germany is not fully in line with the approach taken by the Commission. This may be
illustrated by the following statement from the FCO’s President, Mr Heitzer: ‘It seems
to me that the different cars of competition law enforcement driving around Europe
in fact already use very similar ‘maps’ to find their way. [...] But using the same or
very similar ‘maps’ does not necessarily imply that competition authorities take identical
¢ (While he referred to the use of economics in the
context of collective dominance and vertical mergers, the quote seems of more general

routes in assessing similar cases.

application.) The FCO is indeed sometimes petceived to follow a different (and stricter)
approach than the Commission. On the other hand, the FCO has always been very open
to providing informal guidance, and taking advantage of this possibility is often a useful
strategy in practice.

The differences to the Commission’s practice are even more apparent in the
context of dominance/unilateral conduct, an area in which German law deviates from
EC law. As seen above, companies with a paramount market position may need to
consider and abide by dominance rules in Germany even though they would not qualify
as dominant under EC law. While the discussion about a more economic approach in

53 See press release of 25 August 2008.
54 Section 1 ARC is equivalent to Article 81(1) EC, Section 2 ARC with Article 81(3) and even

renders the EC group exemptions applicable wutatis mutandis.

55 Notice No. 18/2007 on the Non-Prosecution of Cooperation Agteements of Minor Importance
of 13 March 2007; the notice replaces the FCO’s Notice No. 57/80 of 8 July 1980.
56 Economic assessment in competition enforcement: developments in France and Germany,

CRA International Annual Conference Economic Developments in European Competition
Policy, 3 December 2008, p. 5, available at the FCO’s website.
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dominance cases has also been on the agenda,” the recent developments, notably the
Commission’s Guidance,” cannot necessarily be relied upon in Germany. The FCO and
the courts are not bound by these guidelines. It should further be borne in mind that the
FCO has been and continues to be sceptical towards the Commission’s more economic
approach, as can be seen from its 2006 comments on the Commission’s original Staff
Discussion Paper® and subsequent statements.*

While the FCO welcomes the use of economics in general and has established an
economic unit, the FCO typically points out that German law (as well as in its view EC
law)®" aims at protecting free competition rather than consumer welfare, the latter being
a test on which the Commission increasingly focuses.”” One of the possible differences
between the two approaches may relate to the issue of protecting competitors. As seen
above, the German dominance rules even explicitly provide for the protection of small
and medium-sized competitors. The FCO also keeps stressing the point that dominance
rules need to be manageable in practice, which in its view speaks against a standard of
proof that is too demanding for the agency.”® Based on this and because they increase
legal certainty for companies, the FCO sees benefits in per se rules.

The differences between the FCO and the Commission were also illustrated on
the occasion of a conference on buyer power and competition law, including dominance
rules, in September 2008.*4 Commission representatives expressed the view that the
main concern of buyer power relates to possible spill-over effects on downstream selling
markets, and that concerns could typically be resolved by commitments on these selling
markets. In contrast, the FCO seemed more willing to challenge buyer power as such:
‘Detriment to consumer welfare is not a compelling precondition for this, least of all

evidence of such harm.%

57 See for example the FCO’s working paper “The future of abuse control in a more economic
approach to competition law’, 20 September 2007.

58 See Communication from the Commission Guidance on the Commission’s enforcement
priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings, Brussels, 9 February 2009, OJ 2009 C45/7.

59 See the FCO’s written statement on the DG Competition discussion paper on the Application
of Article 82 of the Treaty to exclusionary abuses, Bonn 2006.

60 See for instance Mr Heitzer’s speech at the European Competition Day, 18-19 November 2008,
Paris, p. 5.

61 The FCO often refers to the EC]J in the British Airways case this regard, where the Court confirmed
that the CFI did not have to examine whether the conduct in question caused harm to consumers
directly but could without error limit its review to whether the bonus scheme at issue had a
restrictive effect on competition, C-95/04, judgment of 15 April 2007, paragraph 106.

62 See for instance the speech of Mr Heitzer at the European Competition Day, iden, p.3.

63 See the FCO’s written statement on the DG Competition discussion paper on the Application
of Article 82 of the Treaty to exclusionary abuses, Bonn 2006, p. 1 and 2.

64 The discussion paper materials ‘Buyer Power in Competition Law — Status and Perspectives’,
Meeting of the Working Group on Competition Law on 18 September 2008.

65 See p. 13 of the discussion paper.
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it Outlook

The sector inquiries may lead to additional FCO activities if the FCO were to find
competition concerns. Inversely, competition cases may trigger more sector inquiries, in
particular if merger activity were to decrease in times of economic downturn (thereby
freeing resources at the FCO). In addition, dawn raids in the sugar industry in March
2009 illustrate that even merger filings may trigger antitrust investigations.*

The FCO’s president gave a speech on innovation and competition in early 2009,
in which he said that while the relation between patent protection and competition law
(notably dominance) does not play a prominent role in the FCO’s recent practice, this
could change. He referred to the possible detrimental effects of broad patent portfolios
primarily acquired for litigation or settlements with competitors on the one hand, and
patent pools and networks of bilateral cross-licensing on the other hand, which may
ultimately impair innovation and facilitate collusive behaviour.

Finally, it remains to be seen whether and for how long the FCO and the courts
in Germany will withstand the pressure that the Commission Guidance will likely exert
in dominance cases in practice and which may result in a kind of soft law harmonisation.
The balancing of interests that is typically done in German dominance cases could serve
as the point of entry for a more economic approach in German law.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

The focus in this area over the past two years related to the gas and electricity industries.

i Significant cases

In September 2007, the FCO terminated proceedings against RWE for abusive electricity
ptices charged to industtial customers.®® In 2005, the FCO had initiated proceedings
regarding Article 82 EC and the relevant national provisions. The investigation was
triggered by various complaints that RWE had passed on costs related to trading in
CO, emission permits (which it had received free of charge). RWE and E.ON Ruhrgas
were considered to hold a collective dominant position in national electricity markets in
Germany. The FCO regarded the costs associated with CO, emission permits trading as
possible opportunity costs, but determined that passing on more than 25 per cent of such
costs was abusive. Other European industries participating in emission permit trading
were not in a position to pass on such costs, and the FCO concluded that RWE could
only do so due to its dominant position. The FCO accepted RWE’s commitments to sell
significant amounts of electricity capacity, totalling 6,300MW, in the four years to come
to industrial customers, through a neutral third party in several transparent auctions, in

66 See article in Bérsen-Zeitung ‘Kartellamt besucht Zuckerhersteller” of 31 March 2009.

67 ‘Innovation und Wettbewerb aus kartellrechtlicher Sicht® at the FIW Symposium Innovation
und Wettbewerb, 25-27 February 2009, Innsbruck.

68 Decision of 26 September 2007, Case B8 — 88/05.
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which customers would be credited with the value of the free CO2 allowances allocated
to the capacities sold.

In the course of 2007, the FCO concluded several proceedings against gas providers
for long-term gas supply agreements with commitments.”” The FCO found that the supply
agreements infringed Article 81 and 82 EC due to a combination of long duration (partly
up to 20 years), a high share of requirement purchase obligation and the fact that the
providers typically had a network of similar contracts in place with all of their distributors
in the territory. The providers agreed to cease operating these contracts and to limit future
supply agreements to four years if the distributor’s actual share of requirement reaches
50 to 80 per cent, and to two years if the share of requirement exceeds 80 per cent. The
FCO had started several proceedings in 2003, pursued pilot proceedings against E.ON
Ruhrgas (as the largest gas provider in Germany) and prohibited the E.ON Ruhrgas supply
agreements in 2006.7° After the Dusseldorf Court of Appeal had confirmed the FCO’s
approach in 2007,”" the remaining proceedings wete settled. In 2009, the Federal Court of
Justice rejected E.ON Ruhtgas” further appeal.”

In March 2008 the FCO initiated proceedings against 35 gas suppliers for excessive
pticing vis-a-vis end customers in 2007 and 2008.* The majority of cases were settled
in December 2008, based on commitments providing for consumer compensation
totalling €127 million, through bonus payments and credits to be granted to customers,
through price reductions or the postponement of price increases.” The proceedings
were Znter alia based on the newly introduced Section 29 ARC, which prohibits prices
of electricity or gas providers which (1) significantly exceed those of other providers,
unless the provider concerned can prove that the differences are objectively justified,
or (2) which unreasonably exceed the costs. Section 29 ARC has a sun-set clause and
will cease to be applicable by the end of 2012.7° The FCO considered the providers to
be dominant in the supply of gas to end consumers in their territory. In its analysis,
the FCO compared their tariffs with those of suppliers in other regions offering lower
ptices.” The FCO deducted network fees, taxes and licence fees. The FCO then added a
surcharge to the result, to be on the safe side, and found the resulting price differences
were not justified. The companies concerned mainly defended themselves by referring
to their individual purchasing costs, which the FCO, however, equally compared to those
of other suppliers under the objective justification test within the meaning of Section

69 See press release of 4 October 2007.

70 Decision of January 2006, WuW/E DE-V 1147 ¢f seq.

71 Decision of 4 October 2007, WuW/E DER 2197 e seq.

72 Decision of February 10, 2009, KVR 67/07.

73 See press release of 5 March 2008. The FCO had previously carried out a gas price survey on

a nationwide basis, which apparently triggered the subsequent proceedings.

74 See press release of 1 December 2008. As an example, we refer to the termination decision in
Case B 10 — 18/08.
75 It does not cover network fees, which together with network access issues are subject to energy

sector-specific regulation in Germany.

76 The FCO limited its comparison to five exemplary standard consumption cases/customers.
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29 ARC. In the end, the FCO accepted commitments because in its view the resulting
benefits for customers came very close to those achievable if it took formal decisions.
In addition, the FCO recognised that the economic situation of most of the companies
did not allow for further concessions.

i Trends, developments and strategies

Like the Commission, the FCO focused on electricity and gas suppliers. While
the Commission targeted transmission networks and capacity limitation, the FCO
mainly dealt with pricing towards industrial or private customers in Germany. In the
political debate regarding ‘ownership unbundling’ (i.c., the separation of ownership
of transmission networks from that of energy generation and distribution activities),
Germany (and the FCO) took a more cautious approach than the Commission and
advocated a softer ‘corporate unbundling’ initiative, as the FCO feared constitutional
problems with enforcing ownership unbundling,”” This debate may have been resolved
somewhat by the commitments the Commission accepted from E.ON" and RWE” to
divest their respective electricity and gas transmission networks.

The introduction of Section 29 ARC was a major development in the energy
sector. While the reform had triggered many critical reactions,* the FCO immediately
used the new tool to challenge gas prices throughout Germany. In addition to reversing
the burden of proof, Section 29 ARC stipulates that decisions based on it are immediately
enforceable. In practice, this will increase the chance that companies concerned offer
commitments, because they can no longer defer the implementation of a decision by
appealing it. In substance, it may prove an uphill battle for companies to justify different
prices based on costs, as the FCO seems to scrutinise the actual costs by comparing
them to those of (possibly more efficient) competitors.

7 Outlook

In February 2008, the FCO’s president explained that in the electricity and gas sector in
Germany, there was still the need for more cross-border transport capacity, the extension
of border interconnection points and additional generation capacity. It remains to be
seen whether the recent developments at Commission level (see above) will alter his
view. In any event, with the new price abuse tool in Section 29 ARC the FCO may

77 See e.g, Stellungnahme des Bundeskartellamts zum Vorschlag der EU-Kommission fiir ein
drittes Binnenmarktpaket Strom und Gas. Offentliche Anhérung, 9 April 2008, p.9.

78 Decision of 26 November 2008, Case COMP/39.388.

79 Decision of 19 March 2009, Case COMP/39.402.

80 For instance, the Monopolies Commission, an independent state antitrust advisory body,
criticised the reform as setting the wrong incentives and increasing the risk of coordinated
effects in terms of high prices, see ‘Sondergutachten der Monopolkommission, Preiskontrollen
inn Energiewirtschaft und Handel?’, 2007, p. 12 ¢t seq. For an overview see also Lotze/Thomale,
“Neues zur Kontrolle von Energiepreisen: Preismissbrauchsaufsicht und Anreizregulierung’,
Wul” 2008, 257, 259.
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pay more attention to regional and local providers in the gas and electricity sector in
Germany in the future.

A% CONCLUSIONS

i Pending cases and legislation

In the area of cartels, further clarification on how fines are determined under the new
rules can be expected in the future. In addition, there are still cases pending with respect
to the former law (fines based on the additional proceeds gained through the cartel).

After the general overhaul of the ARC in 2005 and further minor adaptations, it
is unlikely that the legislator will further reform the area of Article 81 EC in substance.
However, there could be legislative moves to establish the leniency guidelines and related
procedural provisions as formal law. With respect to dominance rules it seems rather
unlikely that the German law will be changed, as the FCO is not enthusiastic about the
new Commission approach and given that Article 3(2) of Reg. 1/2003 allows stricter
national laws governing unilateral conduct.

i Abnalysis

The real impact of the new cartel fining guidelines is yet to come. The FCO also needs
to show that the new maximum fine concept is compatible with applicable administrative
offence law.

The FCO may sometimes follow a somewhat stricter approach in the application
of Article 81 EC than the European Commission, notably in pursuing illicit information
exchange, but also in the substantive analysis. In addition, the FCO seems to have
increasingly focused on vertical infringements of Article 81 EC (mostly resale price
maintenance), and this trend may well continue.

For the FCO?s practice in dominance cases it will be critical to see whether a more
economic approach can be implemented. So far, the FCO has not been perceived as a
frontrunner, but rather as an advocate of conventional analysis. This is a challenge for
the FCO’s newly established economic unit.
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Chapter 16

HUNGARY

Kinga Hetényi and Christoph Haid

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

The authority that is mainly in charge of public enforcement in Hungary is the Hungarian
Competition Authority (Gazdasagi Versenyhivatal; ‘GVH’), an independent authority
that reports only to the Parliament. The GVH started its operation in January 1991.
As bid rigging in public tenders is caught by the Criminal Act, criminal courts are also
involved in the enforcement of competition law.

The GVH is headed by the President, who is assisted by two Vice Presidents.
One of these two Vice Presidents chairs the (decision-making) Competition Council,
wheteas the other supervises the investigative sections. These sections are organised by
industries and case types.

Currently, the GVH has a staff of around 110, of which approximately 30 are
economists. When deciding which cases to address and how to allocate resources the
GVH will take the following criteria into account (see ‘Fundamental Principles of
Competition Policy as applied by the Hungarian Competition Authority’): How strong
is the likely effect on competition? Is it likely to have spill-over effects damaging the
competitiveness of other sectors? How large is the likely group of affected consumers?
Is the GVH likely to be able to remedy potential problems with the instruments available?
Is it an important issue with regard to the development of jurisprudence? Could the
GVH’s proceedings be considered as exemplary or indicative? Does the issue require the
GVH?s intervention or is it likely to be solved in its absence?

* Christoph Haid is a junior partner of Schoenherr in Austria and Kinga Hetenyi is an attorney
at law of Schoenherr in Hungary.

1 This is available at the GVH’s website at www.gvh.hu/domain2/files/modules/module25/
pdf/elemzesek_alapelvek_antitrosztpolicy_2007_05_a_pdf.pdf.
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Unlike in other (central and eastern European) jurisdictions, the Hungarian
Competition Act provides for relatively high turnover thresholds that trigger a filing
obligation for concentrations. In turn, the GVH’ resources are not predominantly
absorbed by standard merger control proceedings but can be deployed for detecting
anti-competitive practices.

i Enforcement agenda

Besides the protection of competition, the other two main substantial tasks of the
GVH ate competition advocacy (e.g., commenting on legislative initiatives that may
affect competition) and the promotion of a competition culture (i.e., dissemination of
knowledge about competition policy in order to raise public awareness of competition
issues, and the development of competition-related legal and economic activities of
public interest).

The general role of the GVH in competition law enforcement is to enhance long-
term (domestic) consumer welfare. The GVH does not prioritise any industry sectors
in its enforcement activities. The Annual Report 2008 is not published yet. However,
from the GVH’s website it can be inferred that the GVH dealt with some 25 antitrust
proceedings in 2008, relating to both hard-core cartels and vertical restrictive agreements.
It also had to assess suspected abuses of market dominance. The most prominent cases,
however, concern the construction sector, where the GVH has been able over recent
yeats to unearth an array of hard-core infringements (see also Section 11 infra).

II CARTELS

i Preliminary remartkes

The main source of competition law in Hungary is Act No. LVII of 1996 on the
Prohibition of Unfair Trading Practices and Unfair Competition (‘the Competition
Act)).

The cartel prohibition pursuant to the Competition Act follows Article 81 EC Treaty
and prohibits all anti-competitive agreements and concerted practices of undertakings
as well as decisions of associations of undertakings. Like Article 81(3) EC Treaty, the
Competition Act exempts restrictive agreements that create countervailing efficiencies.
This exemption applies automatically with no prior decision to this effect needed. To
increase legal certainty, several notices have been adopted that mirror the notices and
regulations at EU level. Such notices exist, for example, for de minimis agreements (i.e.,
agreements that do not have an appreciable adverse effect on competition) and block
exemptions for vertical agreements, technology transfer agreements and motor vehicle
distribution.

Infringements of the cartel prohibition may entail fines of 10 per cent of the
respective undertaking’s worldwide turnover. In addition, individuals found to have
engaged in bid rigging in public procurement proceedings or tenders in connection with
activities bound to concessions may face criminal prosecution and imprisonment of up
to five years.

Finally, the GVH has also adopted a leniency programme that virtually copies
the one of the European Commission, i.e., companies may benefit from immunity from
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fines if they are the first to notify the GVH of a hitherto unknown cartel (and meet the
other requirements set forth in the programme) or from a significant reduction of a fine
if they produce value-added evidence that corroborates the findings of the GVH.

Recently, the Hungarian parliament adopted amendments to the Hungarian
Competition Act. Most amendments relate to merger control proceedings and private
enforcement. In addition, the amended act will also contain provisions on leniency and
transpose the GVH’s leniency programme into primary law. The amendments will enter
into force on 1 June 2009 (see also Section 11 infra).

i Significant cases

Construction industry
In recent years, a number of construction companies have been fined for their
participation in cartels.

The leading case concerns an investigation by the GVH in which five undertakings
were held liable for having formed a cartel in relation to a public procurement for a
highway construction project. The GVH established that the five undertakings that
participated in the public procurement procedure breached the cartel prohibition by
allocating to each the construction works for the particular motorway sections and
rigging bids. The total amount of the fines imposed by the GVH amounted to 7 billion
forints . Years after the GVH had adopted its original decision, it eventually became final
in December 2008 when the Supreme Court dismissed the appeals of the implicated
undertakings. By dismissing the appeals, the Court also confirmed that the GVH was
allowed to use evidence that it discovered in investigations that were originally instigated
for another purpose.

Recently, the Appeal Court of Budapest confirmed the GVH’s decision in another
construction cartel. The GVH (in September 2005) imposed a fine of more than 1.3
billion forints on undertakings that rigged bids for road construction works that were
tendered between 2001 and 2002.

In January 2009, the GVH imposed a fine of 3 billion forints on three members
of another road construction cartel. In its decision of 29 January 2009, the GVH found
that Strabag, Egut (a member of the Colas group) and He-Do had rigged bids for
different tenders for road and bridge constructions in Hungary. The GVH imposed a
fine of 1.7 billion forints on Strabag and 1.2 billion forints on Egut. In its decision the
authority pointed out that the extent of the fines was influenced by the fact that Strabag
and Egut were repeat offenders. This practice of the GVH was confirmed by the courts.
Additionally, the GVH stated that the fines are always imposed taking into account the
“financial potentials’ of the given undertakings. As He-Do Kft acted as whistle-blower,
it received immunity from fines.

Gas insulated switchgears

In 2007, the European Commission fined manufacturers of gas insulated switchgears for
the participation in a long-standing worldwide cartel over €750 million. This worldwide
cartel was in parallel investigated by the GVH (upon a leniency application by one of the
cartelists) which concentrated on infringements prior to Hungary’s accession to the EU
(infringements after the accession wetre covered by the investigation of the European
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Commission). The investigation by the GVH unveiled that the implicated undertakings
had also coordinated their activities in relation to Hungary. The GVH imposed a total
fine of 702 million forints.

The Municipal Court of Budapest amended the decision of the GVH by
decreasing the amount of the fines imposed significantly to a total of 204 million forints.
The Appeal Court of Budapest upheld the decision of the Municipal Court of Budapest
in September 2008. Thereby, it confirmed that the GVH did not infringe the #e bis in idem
principle by fining the implicated undertakings, even though the European Commission
fined the same undertakings for their participation in the same, worldwide cartel between
the late eighties and 2004.

Hungarian Real Estate Association

The Hungarian Real Estate Association (‘MAISZ’) set recommended fees for its
members. The recommendations were contained in two documents that the association
posted on its website and related, zuter alia, to minimum and maximum fees of estate
agents, minimum, average and maximum expert fees, and four categories of overhead
prices.

The GVH found these recommendations to fall foul of the cartel prohibition
and ordered MAISZ (1) to remove the documents, (2) post the GVH’s decision on its
homepage, (3) inform all the members of MAISZ by letter that they may not use the
recommended fees and may not make references to the removed documents and (4)
publish in a professional periodical relevant parts of the decision.

However, no fines were imposed on MAISZ as legal provisions still allow
associations to recommend prices and MAISZ did not penalise members that had not
adhered to the recommended fees.

Hungarian newspapers

Two Hungarian newspaper distributors, Hungarian Wholesale Newsagent Co Ltd and
Hungarian Post Co Ltd, were each fined approximately €1.9 million for agreeing not to
enter the market where the counterparty was active, i.e. the market for single copy sale
of periodicals and the market for distribution of newspapers based on subscription. As
the two undertakings are virtual monopolists on the respective markets, the agreement
aimed at excluding competition in any form on the two markets.

Budapest Stock Exchange

Also, the Budapest Stock Exchange (‘BSE’; alongside several broker companies) was
subject of an investigation by the GVH. The investigation was triggered by the radical
increase by broker companies of premium fees gained after transactions by 200 to 300
per cent. Brokers followed a resolution of the Budapest Stock Exchange in this regard.
However, the GVH’s investigation did not unveil sufficient evidence for an infringement,
and the proceedings against the broker companies were terminated. The investigation
against BSE was closed after it offered several commitments.
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7 Trends, developments and strategies

The construction industry was hit by an array of investigations (and is subject to a
further investigation into an alleged hard-core cartel; see below). An interesting aspect
of this is that some of the investigations were instigated ex gfficio on the basis of evidence
found during other investigations that were carried out for another purpose. The amount
of fines imposed by the GVH underpins that public enforcement in Hungary is on a
par with that of Western European jurisdictions as infringements are prosecuted and
penalised rigorously and heavily.

w Outlook

Leniency

The relationship between leniency and private enforcement has been debated by
experts since these approaches have come into existence. Recently, undertakings have
been more willing to submit themselves to the leniency policy of the GVH. However,
the effectiveness of this institution remains questionable as long as undertakings face
significant private enforcement claims in spite of obtaining leniency from the authority.
As mentioned above, amendments to the Competition Act have been adopted recently
and will enter into force on 1 June 2009. Beside transposing the leniency programme of
the GVH into primary law, the amendments will also provide that undertakings that are
exempt from being fined will also be exempt from liability for damages to the extent that
the damages may be recovered from another member of the cartel that is not subject to
the leniency policy.

Pending cases

The GVH has accused several important manufacturers of cathode-ray tubes of engaging
in price-fixing and market sharing, customer allocation, limiting output and coordinating
production in Europe between 1995 and 2007. The proceedings initiated by the GVH
relate to alleged infringements prior to Hungary’s EU accession, as infringements
thereafter are covered by parallel investigations by the European Commission (which
relieved the GVH of its competence to investigate this cartel behaviour).

The GVH is investigating an alleged cartel in the market for building materials.
Several prominent manufacturers of concrete are accused of having fixed prices and
allocated markets since 2002. An interesting side aspect of the investigation is that the
GVH is currently assessing a proposed concentration involving one of the implicated
undertakings, Strabag. The GVH suspects Strabag to have entered into an agreement
with other concrete manufactures about the shutdown of the target following clearance
by the GVH and the allocation of its assets among other cartelists.

Other pending proceedings relate to the renovation of heating centres (several
construction undertakings are accused of rigging bids for reconstruction works tendered
by the Hungarian Main Heating stock exchange) and taxi companies (which are accused
of rigging bids in public tenders).
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III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

i Preliminary remarks

The Competition Act is fully harmonised with the respective EU legislation. In fact,
restrictive agreements and abuse of market dominance were regulated in Hungary became
it became an EU Member State. Compared to the list in Article 82, the Competition Act
provides a more detailed enumeration of prohibited conduct. For example, the removal
of products from the market with the (only) aim of escalating prices (and without any
other business reason), or the application of extremely low prices in order to squeeze
out competitors are listed expressly.

i Significant cases

Supplier contracts

Most recently the GVH has closed its proceedings against Tesco without imposing a
fine as Tesco agreed to amend its agreements with suppliers. The amendment of the
agreements should end Tesco’s alleged abuse of market power.

In February 2008, the GVH commenced an investigation into the market
practices of Tesco. In this context, the authority focused on the provisions in the
supply agreements which related to penalties and the return of products. According to a
provision in the general terms and conditions of the supply agreements, Tesco had ‘the
right to return any amount of goods supplied by the Supplier (regardless of the quality,
quantity, state or time of the supply of the goods)’.

In light of the GVH’ above findings, Tesco undertook to comply with the
following changes in its negotiations with suppliers starting in March 2009: (1) the general
terms and conditions of 2007 will apply to agreements concluded before 2007; (2) the
terms and conditions sheet will be printed in a font size that corresponds to the font
size generally applied in case of other agreements; and (3) all reasonable costs relating
to quality maintenance will be charged after the service has been actually provided. The
GVH accepted these commitments.

Three other retail chains were forced to alter their supplier contracts as well
following investigations by the GVH. The GVH examined in all three cases whether
the undertakings had abused their market power in the course of entering into the
supplier contracts. All the undertakings concerned offered commitments to modify
their respective supplier contracts. Provera Beszerzési committed itself to refrain from
including provisions on exclusive promotion campaigns and to use a uniform font
size. Auchan undertook to set out how to keep in touch with suppliers so that they
could obtain information, on their request, on the stock and the volume of sales of
their respective products. Metro committed to remove clauses on exclusive promotion
campaigns, on its unlimited right to return goods, and on its right to reimbursement for
discount losses stemming from the change of supplier or supplier programmes.

DEMASZ Kft

Another notable case was initiated by the GVH against DEMASZ Kft (a south
Hungarian electricity provider) and against DHE Kft (an electricity network distributor).
The investigation related to the question of whether the companies did commit an
abuse of dominance by not giving their consent to the transformation of the public
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electricity network into a dual-system network in 2007. In 2008, the GVH stated that this
refusal was not anti-competitive.

However, DEMASZ Kft was fined 45 million forints for other practices in the
context of overhauling public lighting, DEMASZ Kft, inter alia, entered into all-inclusive
long-term agreements on the provision of public lighting services that contained penalty
clauses that prevented the respective municipalities from, or at least restricted them in,
purchasing electricity for public lighting from other undertakings. The decision of the
GVH was confirmed by the Appeal Court of Budapest at the end of 2008.

Microsoft

In October 2008 the GVH adopted a decision that cleared Microsoft of an allegation to
have abused its market dominant position. The GVH initiated proceedings in July 2007
as Microsoft was suspected to have engaged in predatory conduct when it provided
marketing support to certain distributors. The investigation, however, unveiled that
Microsoft did not abuse its dominant position as it neither imposed exclusivity terms
nor conditions for refusing competing products in return for rewards. On average, the
value of marketing support by Microsoft did not even reach 1 per cent of Microsoft’s
(domestic) turnover in 2006 or 2007. Contracts with distributors also did not impose a
non-compete obligation on distributors or minimum purchase obligations.

7 Trends, developments and strategies

The above-mentioned cases illustrate the GVH’s recent approach: instead of establishing
an abuse of dominance and impose fines, the GVH chooses to allow the undertakings
to submit commitments to allay competition concerns. In the GVH’s view, voluntary
commitments that bring proceedings to an expedite end are more effective and useful
than formal decisions. This allows the GVH to deploy resources more efficiently and use
more resources for the detection of hard-core infringements of the Competition Act.

w Outlook

The GVH initiated proceedings in relation to an alleged abuse of dominance against
Magyar Telekom Nyrt in February 2009. According to the GVH, the company abused
its dominant position on the market for fixed-line broadband internet services through
offering preferred conditions in internet packages, i.e., combo offerings for fixed-line
and mobile internet services. This behaviour is apt to prevent competitors from entering
the market. As the investigated behaviour is likely to affect trade between the Member
States, the GVH also suspects Magyar Telekom Nyrt of having infringed Article 82 EC
Treaty.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND

REGULATED INDUSTRIES

Since 2001, the GVH has been able to conduct sector enquiries. The mobile phone sector
was the first to undergo an industry-wide investigation in 2002. Since then mortgage
loan companies and the entire electric power industry have been investigated.
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i Significant cases

Banking sector

Most recently, the GVH finalised its investigation into the banking sector. The

investigation was triggered by the suspicion that competition in the markets for retail

banking and banking services for SMEs is distorted due to very high switching costs.
This suspicion was confirmed by the investigation. According to the report
released in February 2009, switching banks on loan markets is rare and difficult for
customers because of an information asymmetry that favours banks. Four factors were
identified that distort competition and proposals to remedy these problems submitted:

a no proper possibility is provided for the clients to react appropriately in the case
of unacceptable changes by the bank. The GVH recommends, therefore, the
establishment of a regulation that requires an objectively justified reason for
a unilateral amendment of contracts that is based on an necessity outside the
bank’s sphere;

b the GVH also alluded to the fact that switching between banks on the credit
market is very expensive (as high as 4 to 10 per cent of the loan value). This ties
clients to their unfavourable credit conditions and leads to unusually high profit
margins (compared with a competitive market). The GVH proposed to regulate
early repayment charges in accordance with European regulatory initiations;

¢ the GVH also criticises that it is difficult to compare the prices of services of
different banks. To solve this issue the GVH established an independent website,
where the conditions for various products and services may be compared; and

d the GVH is critical of the fact that in the case of refinancing the subventions
given by the state are not portable. The GVH, therefore, suggested changing this
practice.

Sour cherries

The GVH received two complaints about anomalies found on the sour cherry market,
relating to sour cherry purchase prices. In order to clarify the situation, the GVH
conducted a market analysis in which it established the low purchase prices were not
a result of a cartel between certain buyers, but the result of market processes. The
investigation also rebutted the assertion that purchasers do enjoy a market dominant
position. Rather, there are several market players that purchase sour cherries.

i Trends, developments and strategies

According to the GVH, it will instigate a market whenever it suspects a considerable
dysfunction of proper competition in an industry that merits an investigation. This was
demonstrated, for example, in the investigations into banking services and the sour cherry
market, where the GVH reacted quickly to suspected distortions of competition.

i Outlook

The results of the investigation into the media market were about to be published when
this publication went to press. Itis expected that the GVH has focused in its investigation
on advertisement marketing practices, access to movie licences and the right to broadcast
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sporting events. Other than that, the GVH has not given any indications of anticipated
sector inquires.

As regards legislation the GVH’s report on its banking sector enquiry prompted
a new bill to be adopted by parliament which partly tackles the identified problems (i.e.,
price comparability, reducing the costs of bank switching and unilateral amendments to
contracts). The GVH expects that after the amendment enters into force, there will be
more products available to customers with flexible interest rates. It is also convinced that
the amendment will stimulate competition in the banking sector, that clients will profit
from the changes and, consequently, that consumer welfare will be enhanced.

\'% STATE AID

The Hungarian State Aid regulation is applied mostly by the Office Supervising State
Aid (‘TVT’) which was set up in 1999 by the Hungarian Ministry of Finance. Drafts of
all state aid-related laws must be submitted to the TVI for prior review.

The GVH does not have the authority to act in state aid matters. It may, however,
submit notifications and letters to other administrative authorities, such as the TVI, if
the GVH assumes that competition may be affected in any way. An example for the
above-mentioned right of the GVH was a notification to the TVI regarding state aid to
a small regional cable TV programme.

i Significant cases

In February 2009 the European Commission approved two state aid schemes submitted
by the Hungarian government. The schemes aim at helping out undertakings dealing
with serious financial issues.

The first scheme is based on the provisions of the Commission’s temporary
framework (IP/08/1993) that deal with compatible aid of a limited amount. In particular,
the maximum amount of aid must not exceed €500,000 per company and the scheme
applies only to businesses that were not in difficulty on 1 July 2008.

The second scheme complies with the rules in the temporary framework that
deal with aid in the form of subsidised interest rates. The low rates will be available for
loans contracted no later than 31 December 2010, but only on interest payments up to
31 December 2012. After that date, firms will have to pay market rates. The scheme does
not apply to firms that were already in difficulty on 1 July 2008.

i Trends, developments and strategies

Also with regard to Hungary, state aid policy in 2009 will be overshadowed by the
ongoing financial and economic crisis. The support package for the Hungarian financial
institutions has been authorised by the European Commission and will now be introduced
to the market. It remains to be seen how the market reacts to it and in particular, whether
the package will bring back sufficient financing to the real economy.

Finally, Hungary has committed to notify restructuring or liquidation plans for
companies that have cither failed under the guarantee scheme for banks that can no
longer be considered as fundamentally sound. It is to be expected that the second half
of 2009 will bring a number of notifications of this sort to the European Commission.
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i Outlook

In 2009, an important state aid decision for the Hungarian oil and gas sector is to be
expected from the European Commission. After it opened an in-depth enquiry into
the mining fee exemption for Hungarian oil and gas company MOL in January 2009,
it is to be seen whether the European Commission finds the agreement between the
Hungarian government and MOL to be in violation of the EC state aid rules. The
agreement exempts MOL from the recent increase in mining fees due on revenues from
hydrocarbons exploitation. The European Commission is concerned that the combined
effect of a fixed fee for MOL and the subsequent modification of the Mining Act leads to
exempt MOL from taxes that its competitors have to pay, thereby conferring it an unfair
competitive advantage. In its preliminary assessment, the European Commission found
no grounds on which the agreement could be compatible with the state aid rules.

In another investigation that started at the end of April 2009, the European
Commission will look into measures in favour of Hungarian fertiliser producer Péti
Nitrogénmuvek. The European Commission will investigates whether, inter alia, loans
granted by the Hungarian Development Bank of some €85 million, covered by state
guarantees, breach EU state aid rules.

VI CONCLUSIONS

i Pending cases and legislation

The focus of competition enforcement in EU Member States in recent years has been, in
particular, on more deterrent fines and leniency programmes. Hungary has followed suit.
At present, the most infamous infringements of the competition laws in Hungary relate
to the road construction cattels. The revelation of these cartels led to a considerable
amount in imposed fines and resulted in criminal charges against the cartel offenders.

Several high-profile cases are currently pending. These relate to investigations
into alleged cartels (cathode-ray tubes and concrete production) an abuse of market
dominance (in the market for provision of broadband internet services) and the media
market inquiry. In view of the track record of the GVH, high fines can be expected
should the allegations be proven. All of this underlines the standing of the GVH as
one of the most sophisticated competition authorities and one of the most rigid public
enforcers of competition rules in central and eastern Europe.

The entering into force of the long awaited amendments to the Competition
Act on 1 June 2009 is highly anticipated. Beside changes to the merger control regime,
the amendments will incorporate the Hungarian leniency programme into primary
legislation and will introduce an important assumption in relation to supra-competitive
profits that will significantly lower the burden of proof in compensation claims for
damages suffered from anti-competitive practices. Until proven otherwise, it will be
assumed that anti-competitive infringements have affected the price by 10 per cent, i.e.,
that 10 per cent of the revenues stemming from the impermissible behaviour amount
to supra-competitive profits. Hence, the onus of proof will shift; it will be down to the
infringing undertaking to prove that its infringements did not result in any extra profit.
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IRELAND

Patrick O’Brien and Fiona McKeever*

I OVERVIEW

i Prioritisation and resource allocation of enforcement authorities

The Irish Competition Authority (‘the Authority’) is responsible for enforcing Irish and EC
competition law within the Irish state. To catry out its enforcement function, the Authority
currently has a dedicated staff of 59 people, who are organised along six divisional
lines, which correspond to the Authority’s areas of activity. The Cartels Division is the
most resourced division within the Authority, reflecting the priority given to detecting,
investigating and prosecuting cartels.! It is headed by Ms Carolyn Galbreath, who has a
team of 13 staff, including one detective sergeant on secondment from the Garda Bureau
of Fraud Investigation (‘GBFI’). The Division’s staff is generally made up of former
members of other law enforcement agencies experienced in investigating white-collar
crimes. This division is responsible for the initial investigation of an alleged cartel and
the preparation of a file to be sent to the Director of Public Prosecutions (‘DPP’) if the
Authority recommends a trial prosecution. The DPP is ultimately responsible for bringing
criminal proceedings on indictment against individuals and companies.

The second largest division within the Authority is the Monopolies Division, which
investigates non-hard-core infringements of the competition rules such as non-cartel
agreements (e.g., resale price maintenance and other vertical agreements) and abuse of
dominance cases. The Chairman of the Authority, Mr William Prasifka, heads up this
division with a team of 10 members of staff. If an investigation results in obtaining evidence

* Patrick O’Brien and Fiona McKeever are partners at Arthur Cox.

1 Enforcement against cartels is one of the Authority’s ‘Strategic goals’ which is set out in its
Strategy Statement for 2009-2011. The Competition Authority’s mission statement is ‘[t]o
ensure that competition works well for consumers and the Irish economy’. To fulfil this, the
Competition Authority has identified five ‘Strategic Goals™ raising awareness, enforcement,

merger review, compliance and advocacy.
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of an infringement, it may initiate civil proceedings before the court seeking declaratory or
intetlocutory relief. The Authority has also in the past entered into settlement agreements
with companies to close investigations without having recourse to civil litigation.

The remaining staff are positioned in four other divisions, responsible for
mergers, corporate services, advocacy and policy.

i Enforcement agenda

The Authority’s enforcement regime is primarily focused on deterring hard-core price-
fixing, bid-rigging and market-sharing cartels, which the Authority considers to be serious
crimes against the public. 2008 resulted in success for the Authority in securing four
criminal convictions for cartel activity. It is anticipated that enforcement of competition
law through the criminal courts will intensify in the coming year. Civil enforcement of non-
cartel activity, particularly abuse of dominance cases, is also a priority for the Authority.

II CARTELS

i Significant cases

Introduction

The campaign against cartels activity has developed significantly since domestic
competition legislation was first introduced into Ireland with the enactment of
the Competition Act 1991. At that stage, although cartel activity was considered
a civil wrong, the original legislation did not criminalise cartel activity. This position
dramatically changed with the enactment of the Competition (Amendment) Act 1996,
which introduced criminal sanctions, including the possibility of a two-yeat term of
imprisonment for individuals convicted of engaging in cartel activity.? The introduction
of criminal sanctions gave an impetus to the campaign to stamp out cartel activity in
Ireland. The penalties were further increased with the introduction of the Competition
Act 2002 (‘the Competition Act’), which provided for the imprisonment of individuals
for up to five years.

Legislative framewortk
As noted above, Irish competition law is contained in the Competition Act. Although it
is modelled on the competition provisions of the EC Treaty, there are some differences
between the two regimes in terms of substance, burden of proof and penalties. These
are briefly described below:.

Section 4(1) of the Competition Act (‘Section 4°), which is based on Article
81(1) of the EC Treaty (Article 81), prohibits and renders void agreements, decisions
of associations of undertakings and concerted practices that have, as their object or
effect, the prevention, restriction or distortion of competition in trade in any goods or
services in Ireland or any part of Ireland. Arrangements that infringe Section 4(1) of the
Competition Act will not be unlawful where they satisfy the efficiency conditions listed

2 The Competition Act 1991 and the Competition (Amendment) Act 1996 are collectively
known as the Competition Acts 1991 and 1996.
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in Section 4(5), which are the same criteria as those listed in Article 81(3). Section 5(1) of
the Competition Act (‘Section 5°) prohibits the abuse of a dominant position in Ireland,
or any part of Ireland and is modelled on Article 82 of the EC Treaty (‘Article 827).

All infringements of Sections 4 and 5 are criminal offences and can be tried
either summarily, that is in the lower criminal courts, or on indictment. All convictions
on indictment carry a penalty of a fine not exceeding the greater of €4 million or 10
per cent of the turnover of undertaking in the previous completed financial year.
Any person convicted of an indictable offence is deemed disqualified from being a
director for five years from the date of conviction.” An important feature of the Irish
legislative framework is enforcement through the courts system. Unlike the European
Commission (‘the Commission’), the Authority may not issue an infringement decision,
or fine individuals or companies.

Irish legislation distinguishes cartel offences as described in Section 6(2) of
the Competition Act* and other anti-competitive behaviour in two manners: first, the
evidential burden on the prosecutor is lessened in relation to the first category, and
second, cartel activity is punished more harshly than non-cartel activity.

In particular, when prosecuting cartel offences, the court must presume that those
activities have as their ‘object’ the prevention, restriction or distortion of competition,
unless the defendant can prove otherwise. The prosecution thus has to prove less of
the constituent elements of the crime when prosecuting cartel offences. Second, on
conviction of a cartel offence, in addition to being fined, an individual can be sentenced
to five years’ imprisonment. No other competition offence carries a custodial sentence.
The reversal of the burden of proof, and the tougher sentencing regime reflect the fact
that cartels are generally considered to have no consumer welfare enhancing attributes,
therefore the prosecution of such offences should be made easier and the penalty should
be sufficiently harsh so as to promote deterrence.

Criminal conviction successes

Since 2002, 23 criminal convictions have been secured against companies and individuals
involved in cartel activities. The sectors affected by the cartel activity include petrol
retailing, home heating and motor vehicles. Two of the convictions were European firsts.
In October 2005, Mt ] P Lambe pleaded guilty to aiding and abetting Cortib Oil Company
in the commission of a criminal offence in the Dublin Circuit Coutrt, and was subsequently
sentenced to six months’ imprisonment, suspended for one year. This was the first custodial
sentence to be imposed on an individual for a cartel offence in Europe.

3 Section 160(1) of the Companies Act, 1990.
Cartel activities are not defined as ‘cartels’ as such but are covered by Section 6(2) of the
Competition Act as: ‘an agreement between competing undertakings, a decision made by
an association of competing undertakings, a decision made by an association of competing
undertakings or a concerted practice engaged in by competing undertakings the purpose of
which is to — (a) directly or indirectly fix prices with respect to the provision of goods or
services to persons not party to the agreement, decision or concerted practice, (b) limit output

or sales, or (c) share markets or customers’.
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Another first followed in March 2007 when the DPP secured its first conviction
following a juty trial, the case of DPP v Denis Manning? 'This is now the most important
competition case brought before the Irish criminal courts. This case was brought against
Mr Manning, who was the Head of the Irish Ford Dealers Association. Mr Manning
was charged with aiding and abetting the association and its members to implement an
agreement which had as its object the prevention, restriction or distortion of competition
in the trade of motor vehicles in Ireland by directly or indirectly fixing the selling price of
motor vehicles.

Judge McKechnie sentenced the defendant to a 12-month custodial sentence,
suspended for five years, in addition to a fine of €30,000. More important than that
the actual sentence imposed in the case, is the clear signal from the Judge that custodial
sentences should become commonplace, rather than exceptional, on conviction of cartel
activities. For these reasons, the Judge’s comments merit reproduction here.

In my view, there are good reasons as to why a court should consider the imposition of a custodial

sentence in such cases.

Firstly, such a sentence can operate as an effective deterrent in particnlar where if’ fines were to

have the same effect they wonld have to be pitched at an impossibly high figure.

Secondly, fines on companies may not ahways gnarantee an adequate incentive for individuals

within those firms to act responsibly. This particular point may not, in some circumstances, have

the same force where individuals are concerned.

Thirdly, a knowledge within undertakings that courts will regularly make use of a custodial

sentence may act as an incentive fo people to offer greater cooperation in cartel investigations, and

quite frequently, against their employers.

Fourthly, prison, in particular for those with unblemished pasts, for those who are respected

within the community, and for those who are unlikely to re-offend can be a very powerful deterrent

[-..] Finally, the imposition of the sentence for the type or category of persons above described can

carry a uniquely strong moral message. Accordingly there are, in my view, some very powerful

reasons o custodise an individual who bas been found gnilty under the 2002 Act. In this context

1 would like 1o state clearly and categorically that I see no room for a lengthy lead-in period before

Jailing convicted persons becomes commonplace under this legislation.

This case was important not only from the perspective of sentencing, but also from a
policy perspective. The Judge reiterated that cartels were not simply esoteric economic
concepts, but serious crimes against the public at large. He stated:

This type of crime is a crime against a consumer and is not simply against one or more

individuals. To that extent, it is different from other types of crime and while society has an

interest in preventing, detecting and prosecuting all crimes, those which involve a breach of the

Competition Act are particularly pernicious. In effect every individual who wished to purchase for

cash a vebicle from these dealers over the period which 1've mentioned were liable to be defranded,

and many surely were, by the scheme and by the practices which unashamedly this cartel operated.

These activities, in my view, have done a shocking disservice fo the public at large.

5 DPP v Denis Manning, unteported judgment, 9 February 2007.

187



Ireland

Convictions in 2008

2008 did not provide such a landmatk judgment as Judge McKechnie’s, however, it did
produce further ctriminal convictions for cattel activity. These convictions were obtained in
connection with a cartel case involving the sale of Citréen cars in Ireland. Two individuals
were each sentenced to three months imprisonment, suspended for two years in one case
and five years in the other.® More recently, in a judgment delivered on 23 March 2009,
Mr Patrick Duffy was sentenced to six months and nine months imprisonment, suspended
for five years. Nine prosecutions remain to be heard by both the Circuit Court and Central
Criminal Court in relation to that cartel.

In 2008, the DPP also commenced new criminal proceedings against 11 defendants
in two separate cases of alleged bid rigging. The sectors affected are the provision of
the domestic waste collection services in the west of Ireland, and vegetation services to
be provided to larnrod Eireann (Irish Rail). Six defendants have been sent forward to
the Central Criminal Court in respect of the alleged bid rigging in the waste collection
sectot, with the trial due to be heard in June 2009.

7 Trends, developments and strategies

To improve the effectiveness of the enforcement of the cartel provisions of the
Competition Act, the Authority has proposed 13 amendments to the legislation.” The
Authority has categorised its proposals into three sets: investigative powers, protection
of sources, and penalties and deterrents.

The majority of the proposals are technical in nature four, however, merit
individual attention as they point to the Authority’s key policy objectives.

First, the Authority wants to protect the sources, such as whistle-blowers, of
information it receives. With this policy objective in mind, the Authority has proposed
that the Competition Act be amended so that those who retaliate against whistle-blowers
will face punishment.

Second, the Authority wants to deter witnesses, who are summoned to appear
before it, from falsely testifying, According to the Authority’s submission, it has experienced
cases of witnesses deliberately lying to Authority officials, leading to delays and increased
costs in investigations. The Authority has proposed that the Competition Act contains
a specific statutory offence of perjury, or suborning perjury for witnesses, which would
carry a penalty of a substantial fine and a maximum sentence of five years imprisonment.

Third, the Authority has encountered obstruction by companies and individuals
during the course of investigations into alleged infringements. To deter such activity,
which delays investigations and adds to enforcement costs, the Authority has proposed
that obstruction during the course of an investigation amounts to an offence that can be
fined following either summary prosecution or trial on indictment. The Authority has
also called for the arrest of any individual who obstructs such an investigation.

6 DPP v. Mr James Durrigan, 8 May 2008 and DPP v. Mr Jack Doran, 8 May 2008.
7 S/07/008 Competition Authotity submission to the Department of Enterprise, Trade and
Employment, December 2007.
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Finally, the Authority has called for the legislation to include factors that a court
should take into account when fixing the penalty to apply to an individual or company
on conviction. In particular, the Authority has indicated that penalties are increased
proportionate to the length of time the cartel operates in line with European Commission
2006 guidelines on the method of selling fines.

One of the strategies adopted by the Authority to increase the effectiveness of
its enforcement is to encourage individuals or companies that may have been involved in
cartel activity to come forward to the Authority and ‘blow the whistle’ on the cartel. In
return for being the first to provide evidence to the Authority, the individual or company
(provided that person is not the ringleader in the cartel) can avail of the cartel immunity
programme jointly operated by the DPP and the Authority. This programme offers
immunity from prosecution to the first person only who comes forward with evidence
of cartel activity. It is unclear how effective the programme is in practice as the Authority
does not publish statistics regarding its operation. There are a number of difficulties with
the design of the programme, for example, the fact that it is an ‘all or nothing’ reward and
the need for full disclosure of all offences under the Competition Act, however, there is
probably a more serious non-legal problem associated with operating a whistle-blowing
programme in Ireland: a deep-seated cultural aversion displayed towards informants,
which would appear to operate against the effectiveness of an immunity programme.
Confession evidence may well become more popular if and when custodial sentences,
which are not suspended, become more prevalent.

The Authority has also indicated that its campaign against cartels includes a
campaign against collusive tendering in public procurement as it often leads to increased
prices to governments and state entities, which are subsequently borne by the taxpayer.
This priority is also reflected in the bid-rigging cases that the DPP is now bringing
before the criminal courts.

i Outlook

During the prosecution of these cartel offences, the Authority encountered significant
challenges, which were more formidable than those normally encountered in prosecuting
other crimes. As a consequence, the Authority has called for changes to the current
legislative framework that will improve its investigative tools and the protection of
sources, and enhance the penalties and deterrents that apply under Irish legislation.
Although a Draft Heads of Bill has not yet been published at the time of going to press,
it is anticipated that draft legislation will be put before Irish patliament by the end of
2009. If the Authority is successful in having its proposals signed into law, the outlook
for public enforcement of competition law is one of a strengthening regime that will
inevitably result in individuals serving jail time.
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III'  ANTITRUST: RESTRICTIVE AGREEMENTS AND DOMINANCE

i Significant cases

The Authority may investigate suspected infringements of Sections 4 and 5 and Articles
81 and 82 EC Treaty but cannot reach a binding administrative decision establishing
the infringement nor can it impose a civil fine. As explained above, for non-hard-core
competition infringements, the Authority brings civil proceedings in which economic
evidence normally plays an important part. In the two significant civil cases instituted
by the Authority to date both parties relied on expert economic evidence and the High
Court appointed its own economic assessor.

There have been two significant Irish civil competition cases brought by the
Authority in relation to restrictive agreements and abuse of dominance, namely, the
IL.CU case (Section 5/Article 82) and the BIDS case (Section 4/Atticle 81). Both of
these cases, outlined below, started off in the High Court applying Irish competition
law but the pleadings were changed to apply the equivalent EC competition law as both
cases involved the possibility of trade between Member States and so the court by virtue
of EC Regulation 1/2003 had to apply EC competition law.

On 27 July 20006, the High Court rejected a challenge brought by the Authority in
respect of a scheme to rationalise the beef-processing industry in Ireland. The Authority
initiated proceedings against the Beef Industry Development Society Limited (‘BIDS’)
and Barry Brothers (Carrigmore) Limited in June 2003 secking a declaration that the
rationalisation scheme infringed Section 4(1) and Article 81(1).

The background to the case is that in 2002, the majority of Irish beef processors
formed the Beef Industry Development Society Ltd. The object of BIDS is to reduce the
total capacity of the processing industry by up to 25 per cent according to a scheme (‘BIDS
arrangements’) agreed between the BIDS members. Previous market studies sponsored by
the Irish government had found that long-term structural overcapacity in the Irish beef-
processing industry had led to significant inefficiencies and that significant cost savings
could be gained by an industry-led rationalisation scheme. Under the BIDS arrangements
some of the BIDS members would leave the processing industry, decommission their
processing plants and agree to certain limited non-compete obligations. In return, they
would be compensated by the remaining members of BIDS.

The Authority challenged the BIDS arrangements in the High Court on the
grounds that it infringed Article 81(1) and in the alternative did not satisfy the condition
of Article 81(3).The BIDS defence was that the BIDS arrangements did not infringe
Article 81(1) but in the alternative, if Article 81(1) were held to apply, that the conditions
of Article 81(3) were satisfied.

The High Court held in July 2007 that Article 81(1) did not apply to the BIDS
arrangements but went on to state that, as the action failed on Article 81(1), it was not
strictly necessary to proceed and consider the arguments advanced by the parties in
relation to Article 81(3). However, the High Court nevertheless set out its conclusions
on Article 81(3) deciding that three of the conditions were satisfied but the ‘consumer
benefits’ condition was not. The Authority appealed this decision to the Supreme Court
in September, 2000, which referred a question of the interpretation of Article 81(1) to
the ECJ in March 2007. BIDS also lodged a cross-appeal in the Supreme Court secking
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to overturn that part of the High Court finding that the consumer benefits test in Article
81(3) was not satisfied.

In summary, BIDS argued before the European Court of Justice (‘ECJ’) in
written and oral submissions® that the BIDS arrangements do not come within the
narrow category of infringements by object, but should, on the contrary, be analysed in
light of their actual effects on the market in considering the application of Article 81(1).
BIDS submitted that the object of the BIDS arrangements was not adversely to affect
competition or the welfare of consumers, but to rationalise the beef industry to make it
more competitive by reducing, but not eliminating, production overcapacity.

The ECJ did not accept the BIDS arguments but concluded, agreeing with
the Opinion of the Advocate General on 4 September 2008, that ‘the object of the
BIDS Arrangements is to change, appreciably, the structure of the market through a
mechanism intended to encourage the withdrawal of competitors’ and that the BIDS
arrangements as desctribed by the Supreme Court have as their object the prevention,
restriction or distortion of competition within the meaning of Article 81(1) and that an
assessment of the actual effects of the BIDS arrangements is not necessary for Article
81(1) to apply. A commentary on the resumption of the case in the Supreme Court is set
out in the conclusion to this chapter.

On 22 October 2004, the High Court decided in favour of the Authority in
its claim against the Irish League of Credit Unions (ILCU’) for abuse of a dominant
position in the distinct product markets for credit union representation services and
savings protection schemes in contravention of Section 5 of the Competition Act and
Article 82 of the EC Treaty. The High Court also found a breach by the ILCU of
Section 4(1) of the Competition Act and Article 81(1) of the EC Treaty in respect of the
conduct at issue. The ILCU appealed the High Court decision to the Supreme Court.

In 1968, the ILCU launched a savings protection scheme (‘SPS’). Section 46(2) of
the Credit Union Act, 1997 defines an SPS as: ‘a scheme established to protect, in whole
or in part, the savings of members of a credit union in the event of insolvency or other
financial default on the part of the credit union’.

The SPS allows the ILCU to monitor and advise individual credit unions on how
to improve efficiency. To fulfil this role and preserve public confidence, a fund was put
in place so that the ILCU could assist any credit unions in financial difficulties. No single
credit union has a right to financial assistance or a proprietary interest in the SPS. The
ILCU only offers discretionary assistance. If any member credit union refused to obtain
loan protection/life-savings insurance (‘LP/LS’) insurance from the ECCU Assurance
Company Limited (‘(ECCU’), the ILCU could disaffiliate them, meaning they would lose
access to the SPS fund, which is only open to ILCU members.

In the High Court, Kearns ] found that tying had occurred on the basis that
representation services and SPS should be deemed to be distinct products offered in
distinct product markets. He preferred to use the ‘innate-characteristics’ test put forward
on behalf of the Authority rather than the SSNIP test put forward on behalf of the ILCU
to reach this conclusion, stating that the ILCU enjoyed a presumption of dominance on

8 Oral hearing of June 2008.
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the basis that it held 80 per cent of the market share for credit representation services
and 100 per cent of the market for SPS services. He held that it was therefore: ‘common
sense that as the sole supplier of SPS, ILCU would be immune from a 5 to 10 per cent
increase given the absence of any alternative product’.

He also accepted that the ILCU rules constituted an abuse of dominance
since the arrangement in place tied the purchase of SPS services to the purchase of
representation services.

The ILCU appealed to the Supreme Court. In its judgment of 8 May 2007
Fennelly ] stated that for the Authority’s case to succeed, credit union representation
services and SPS would have to be considered distinct products and in different relevant
product markets.

Based on academic authorities and evidence given during the case illustrating
that no other insurance company on the market was prepared to provide a stabilisation
service such as the SPS, Fennelly | held that SPS could not be viewed as a distinct
product in its own product market. The service was provided as part of a bundle of
services provided by the ILCU and not as an individual product.

Fennelly J stated that it was unnecessary for the purposes of the case to consider
whether representation services formed an independent product. However, he found
the Authority’s claim that potentially any and every association of business undertakings
should be held automatically to be engaged in a business consisting of the provision of
services for reward to be troubling, If this were the case, any trade association representing
a substantial percentage of a particular trade could be deemed to hold a dominant position
in a market for representation services in the trade or profession in question.

The Supreme Court concluded that since the Authority had failed to establish
that SPS and representation services could be regarded as distinct products in distinct
product markets, the case for alleged abuse of a dominant position by tying failed. As
the action failed under Section 5 of the Competition Act, it also failed under Section 4(1)
of the Competition Act.

i Trends, developments and strategies

As aresult of Ireland’s 2009 Budget, the National Consumer Agency will be amalgamated
with the Authority, although the time frame for the amalgamation is not year clear. The
National Consumer Agency, a statutory body, currently promotes consumer protection
and enforces consumer law. Although the Authority and the National Consumer
Agency currently operate in accordance with a cooperation agreement, the Authority
acknowledges that competition policy and consumer policy, though complementary, are
focused on different aspects of consumer welfare and that the two bodies will need to
implement the two respective policies in a coordinated manner.

7 Outlook

In relation to civil public enforcement of Irish competition law, the current chairperson
of the Authority stated in a radio interview on 5 March 2009 that statutorily Ireland
has one of the weakest civil enforcement regimes in Europe. He again called on the
government publicly to amend the legislation to allow the Authority to reach binding
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decisions and to impose civil fines. He did, however, acknowledge some constitutional
difficulties under Irish law in allowing a state entity other than a court to impose fines.

IV SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

i Significant cases

The Authority may carry out studies on competition in any market in the state and can
make recommendations on the basis of its findings. That said, while it can use powers to
compel the production of documentation, it may not implement reforms in the sectors
examined as part of the studies. This is the role of government and the public and
sometimes private authorities responsible for regulating the sectors concerned.
Ingeneral, publicenforcementof competitionlaw rests primarily with the Authority
but there are independent sector specific regulators in areas such as communications,
energy and aviation. In some cases it is appropriate for the Authority to liaise with the
relevant regulator to decide who is best placed to deal with competition issues arising in
a regulated sector. In this regard, the Authority has entered into cooperation agreements
with a number of regulators such as the Broadcasting Commission of Ireland, the
Commission for Energy Regulation, the Commission for Aviation Regulation, the Health
Insurance Authority and the Commission for Communications Regulation (‘ComReg’).

i Trends, developments and strategies

ComReg is the National Regulatory Authority for the purposes of the European
regulatory framework for electronic communications. In relation to certain relevant
markets ComReg may designate entities as having significant market power, a concept
equivalent to that of dominance under the competition rules, and must following
such designation impose on the entity concerned appropriate remedies. Since 2007,
following the amendment of the Competition Act by the Communications Regulation
(Amendment) Act, 2007, ComReg has enjoyed concurrent competition powers with the
Authority in relation to the provision of electronic communications networks, services
and associated facilities. To date ComReg has not used these powers.

7 Outlook
The Authority acknowledges that in some cases, the exercise of specific regulatory

power by a regulator may have a better prospect of a satisfactory outcome in a quicker
time frame than the Authority could achieve through legal proceedings.

A% STATE AID

i Significant cases

One of the most significant state aid judgments of 2008 was the Court of First
Instance’s (‘CFI’) judgment in December 2008 annulling the Commission’s 2004
decision concerning Charleroi airport and the financial package that Irish aitline
Ryanair had received to encourage it to base aircraft at the airport and to develop
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routes. The CFI’s judgment will undoubtedly be of interest to the Authority, which
has previously investigated incentive schemes that the Dublin Airport Authority,
which manages Dublin airport, has offered to airlines to encourage them to develop
airline routes out of Dublin.

i Trends, developments and strategies

On 30 September 2008, the Irish government announced its decision to introduce a
banking guarantee scheme (‘the Guarantee Scheme’) to safeguard all deposits, covered
bonds, senior debt and dated subordinated debt (lower tier II), covering seven banking
institutions and their subsidiaries. Under the Guarantee Scheme these institutions are
subject to a charge payable to the Irish government and terms designed to protect
taxpayers’ interest. The Commission approved the Guarantee Scheme on 13 October
2008, deeming it an appropriate means of remedying a serious disturbance in the Irish
economy, without unnecessarily distorting competition. The Commission also noted
the Guarantee Scheme did not undermine the integrity of the Single Market in financial
services and complied with EU state aid principles.

The Guarantee Scheme was followed by the Irish government’s decision on 28
November 2008 to recapitalise Ireland’s three largest financial institutions — Allied Irish
Bank, Bank of Ireland and Anglo Irish Bank. This recapitalisation scheme was to be
implemented following negotiations between the Irish government and the banking
institutions concerned.

On 14 January 2009, the Commission approved an emergency recapitalisation
of Anglo Irish Bank by the Irish government worth €1.5 billion. Ultimately, this
recapitalisation did not proceed because of a weakening of Anglo Irish Bank’s financial
position. Instead the Irish government decided to take Anglo Irish Bank into public
ownership. The Commission, upon notification, responded that it raised no objections
to the change of ownership at the bank and did not regard the act of nationalisation as a
state aid issue under EC Treaty provisions. On 11 February 2009, the Irish government
announced it had reached agreement with the remaining two banking institutions
regarding the terms of the recapitalisation of these institutions. The Commission
approved the recapitalisation of Bank of Ireland on 26 March 2009 and Allied Irish
Bank on 12 May 2009.

it Outlook
Given the cutrent economic climate, it is likely, as in other EU Member States, that

the government will continue to come up with measures requiring approval from the
Commission under state aid rules.

VI  CONCLUSIONS

i Pending cases and legislation

The ECJ’s decision in the BIDS case has now come back to the Supreme Court and
the case is set to resume in the second quarter of 2009 and a final decision should
be handed down before the end of 2009. The Supreme Court is bound to follow the
ECJ on the finding that the BIDS arrangements infringe Article 81(1) so this means
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that the initial part of the High Court finding on the lack of applicability of Article
81(1) is overturned. The Supreme Court hearing will now be confined to the appeal
by the Authority and the cross-appeal by BIDS in relation to Article 81(3). On this, to
succeed, BIDS needs to convince the Supreme Court that the High Court was correct
in finding that three of the efficiency conditions in Article 81(3) are satisfied and that
the High Court erred in law in finding that the consumer benefits efficiency condition
was not satisfied.

Some notable features arise from the civil BIDS case.’ First, by taking this action,
the Authority has demonstrated its independence by its willingness to challenge a
government-backed policy initiative. Second, as referred to above, the case represents
an example of where a national court has applied Article 3 of Regulation 1/2003 and
found that it was unnecessary to conduct a separate evaluation under Irish competition
law where EC competition law applies. Third, the court appointed an economic
assessor to assist it in relation to economic evidence. Fourth, although the High Court
judge had the benefit of a court-appointed economic assessor, the Supreme Court
without the aid of an assessor has to rule on the application of the Article 81(3) test,
which involves an assessment of mixed economic and legal issues. Fifth, the ECJ has
confirmed that the class of cases that can be deemed to be restrictive of competition
by object does not only apply to a narrow class of obvious cases. This makes the
whole process of ‘self-assessment’ for compatibility with Article 81 more difficult
because if an agreement is deemed to be restrictive of competition by object, there is
no need to consider effects for the purposes or applying Article 81(1) and the burden
of proof then switches to the defendant to demonstrate that all of the conditions of
Article 81(3) are satisfied.

One noteworthy aspect of the criminal bid rigging cases referred to above
involving services to be provided to Irish Rail, is that it was originally commenced in the
district court (i.c., the lowest criminal court, which only hears cases of a minor nature)
on a summary basis. The court, however, refused jurisdiction, claiming that the case was
non-minor and that it would be inappropriate to be heard in the district court. The case
will now also be heard before the Central Criminal Court. This is a further example of
the seriousness with which the courts are now treating cartel activity.

The Authority has proposed 13 amendments to the current legislation, which are
designed to improve the effectiveness of its enforcement agenda in the cartel arena. It
is currently expected that draft legislation will come before Parliament during the course

of 2009.

i Apnalysis

As explained above, the Authority has prioritised the detection and prosecution of hard-
core cartel activity, by recourse to the criminal courts. Notwithstanding this, the Authority
continues to investigate alleged non-hard-core infringements of the Competition
Act under the civil standard with a view to raising awareness of the requirements of

9 Pat O’Brien, one of the authors of this chapter, is the principal instructing lawyer representing

BIDS in this ongoing case.
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competition law and its consumer-welfare enhancing attributes. Its recent output shows
that it will bring civil proceedings where appropriate, however, it has often been able
to settle investigations on the basis of undertakings by companies and individuals to
comply with competition law, or the issuing of enforcement decisions, where the case-
team outlines in a public document the details of a case that it has investigated and the
outcome of that case. As one of the strategic goals of the Authority’s current strategy
statement is raising awareness, this non-criminal output is likely to continue.
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Chapter 18

ITALY

Marco D’Ostuni and Kostandin Peci*

I CARTELS

i Enforcement of Anti-Cartel Rules'

In 2008, the Italian Competition Authority (AGCM’) adopted three decisions under
Article 81 EC. In one case only, the infringement was considered as very serious and
fines were imposed; in the other two cases, AGCM accepted the commitments proposed
by the parties involved. AGCM also issued four decisions pursuant to Article 2 of the
Italian Competition Act: two decisions imposing fines, a non-infringement decision and
a commitment decision?.

* Marco D’Ostuni is a partner and Kostandin Pegi is an associate at Cleary Gottlieb Steen &
Hamilton LLP.
1 In Italy, hard-core cartels are prohibited pursuant to both Article 81 EC and Article 2 of Law

No. 287/90 (‘the Italian Competition Act’), which are substantially identical: the former applies
to conduct likely to affect trade between Member States; the latter to anti-competitive practices
with a local scope. The same considerations apply to the relationship between Article 82 EC
and Article 3 of the Italian Competition Act.

2 Pursuant to Article 14ter of the Italian Competition Act, ‘[wlithin three months from
notification of the launch of an investigation into the possible violation of Sections 2 or 3 of
this law or Articles 81 or 82 of the EC Treaty, companies may offer commitments that would
correct the anti-competitive conduct which is the subject of the investigation’. Recently, the
TAR Lazio has ruled that the three-month term is not mandatory (see decision of 7 April 2008,
No. 2902, Eutelia v. Autorita Garante della Concorrenza e del Mercato). In the same decision, the
TAR Lazio held that AGCM enjoys a large margin of discretion in choosing whether to close
an investigation by adopting a commitment decision or to open a full infringement procedure.

However, AGCM cannot accept commitments in hard-core cartel cases.
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In INAILY% Cashier Services; AGCM found that, between 1996 and 2006, four
major Italian banks had rigged their bids for the provision of general cashier services
to the Italian Workers Compensation Authority. In particular, AGCM held that the
banks had formed a temporary joint venture with the aim of eliminating competitive
constraints among them in relation to the tender. AGCM reaffirmed the principle that
temporary joint ventures are neutral and legitimate instruments for participating in calls
for bids, unless they are misused with the purpose of distorting competition.

In Bread Prices in Rome,' according to AGCM, the association of undertakings
active in the production and sale of bread in the province of Rome had adopted, from
2003 to 2007, measures aimed at fixing the prices of bread within that province. During
its meetings, the association had allegedly discussed price and cost trends of bread, in
some cases concluding that its members should increase prices. Moreover, the association
had issued a recommended minimum sales price list for two main kinds of bread and
suggested price increases for other kinds of bread.

In Pasta Prices,;, AGCM fined the main Italian producers of dry pasta and their
trade association, Unipi, for entering into an anti-competitive agreement aimed at fixing
wholesale price increases for dry pasta from 2006 to 2008. The alleged agreement was
not a typical price-fixing cartel, as AGCM admitted that, after agreeing generally to
increase prices, each company would autonomously decide the amount and timing of
price increases in light of its own cost structure and commercial strategy. However,
according to AGCM, this system eliminated any uncertainty on future price behaviour
of the cartel members, thereby allowing for higher price increases than would otherwise
have been the case.’

i The Italian leniency notice

On 15 February 2007, AGCM adopted its first leniency programme, providing for
the total or partial exemption from fines of cartel members reporting on the cartel.”
The Italian programme is inspired by that of the European Commission, with a few
differences.?

First, the Italian leniency notice applies to all information or documentary
evidence allowing AGCM to carry out targeted inspections or to prove illegal practices.

3 See AGCM decision No. 19251 of 11 December 2008, Case I 686 — INAIL/ Affidamento Servizio
di Cassa.
See AGCM decision No. 18443 of 4 June 2008, Case I 695 — Listino Prezzi del Pane.
See AGCM decision No. 19562 of 25 February 2009, Case 1 694 — Listino Prezzi della Pasta.
AGCM acknowledged that pasta price increases originated partially from a dramatic rise in
the cost of durum wheat. However, AGCM did not justify the agreement, because pasta
manufacturers reportedly intended to continue to collude regardless of possible decreases in

the cost of raw materials.

7 See Comunicazione sulla non imposizione e sulla riduzione delle sanzioni ai sensi dell’articolo 15
della legge 10 ottobtre 1990, No. 287 (Bulletin No. 6/2007 of 26 February 2007, page 103).

8 Commission notice on immunity from fines and reduction of fines in cartel cases (O] 2006, C
298/17).
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Second, under the Italian rules, such information must be ‘decisive’ for ascertaining the
infringement, rather than merely ‘sufficient’, as stated in the 2006 Commission’s Notice.
Third, the AGCM staft’s transcript of a leniency applicant’s oral statement is placed in
the case-file and may be accessed by other parties to the investigation.”

In June 2008, AGCM was acting on 12 leniency applications.
leniency notice has so far been applied in only one case concerning eight chipboard

1 However, the

manufacturers who had allegedly agreed to fix prices and share the market for the
production and commercialisation of chipboards."! According to the President of
AGCM, the current leniency programme should be improved by reducing the applicant’s
exposute to damages claims in order to encourage submission of leniency applications.'
However, a formal proposal in this direction has not yet been made.

7 AGCM burden of proof in cartel cases

In June 2008, the Italian Regional Administrative Court for Lazio (‘TAR Lazio’) partially
annulled a 2007 decision by AGCM fining autoclaved aerated concrete suppliers Xella
International GmbH and RDB SpA for engaging in anti-competitive practices aimed at
monopolising and sharing the Italian market.”

According to the court, AGCM had not proven to the requisite legal standard
that Xella and RDB had entered into a restrictive agreement. The judges noted that the
evidence relied upon by AGCM could, at most, demonstrate that Xella had proposed
RDB to coordinate their commercial policies in Italy. However, the case-file showed no
element indicating that Xella’s proposal was eventually accepted by RDB. Nor did the
parties’ conduct qualify as a concerted practice under Article 81 EC since no parallel
behaviour on the market was demonstrated.

II ABUSE OF DOMINANT POSITION

i The increasing importance of commitment decisions

During 2008, AGCM rendered five commitment decisions under Article 82 EC. In two
further cases, it fined the investigated undertakings for abuse of a dominant position.

9 The Italian leniency notice provides that access to such transcripts is postponed to the date of
notification of the statement of objections (see Paragraphs 8-10).

10 See AGCM President’s presentation to the Government of the Annual Report of the AGCM
for year 2007, p5.

11 See AGCM decision No. 16835 of 17 May 2007, Case 1 649 — Produttori di Pannelli Truciolari
in Legno. Recently, following a leniency application, AGCM opened an investigation on the
existence of an alleged cartel in the cosmetic sector (see AGCM decision No. 18470 of 12 June
2008, Case 1 701 — Vendita al Dettaglio di Prodotti Cosmetici).

12 See AGCM President’s presentation to the Government of the Annual Report of the AGCM
for year 2007, p5.

13 See Tar Lazio decision of 26 June 2008, No. 6213, Xella International v. Autorita Garante della
Concorrenza ¢ del Mercato (Cellular Concrete decision). See also AGCM decision No. 17522 of 24
October 2007, Case A 372 — Cellular Concrete Market.
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AGCM also closed by commitment decision three cases of abuse under Article 3 of
the Italian Competition Act. Statistics reveal that, especially in abuse of dominance
cases, commitment decisions are gaining high importance for both the undertakings
and AGCM.

In 2008, the only two cases in which AGCM issued a full decision (4ADR and
SEA) concerned alleged pricing abuses carried out by exclusive concessionaires for the
management of the Rome and Milan international airports."* In particular, AGCM found
that fees imposed by the investigated companies for the access and use of several airport
facilities were excessive. Moreover, AGCM maintained that ADR had also engaged in
margin squeeze practices, as its tariff system made it more expensive for air freighters
to choose ADR’s competitors as handling providers, thereby foreclosing the latter from
the market.

II' SECTORAL COMPETITION: MARKET INVESTIGATIONS AND
REGULATED INDUSTRIES

7 Market investigations

In 2008, AGCM concluded two general investigations, namely with respect to the waste
packaging sector'® and corporate governance in the financial sector.'®

In the former investigation, AGCM found that the waste-collecting sector in Italy
is characterised by a low degree of competition, mainly due to excessive regulation and
‘emergency-style management’ by local authorities.

In the banking and financial sector, the investigation on corporate governance
unveiled numerous cross-shareholdings and personal links between companies which,
according to AGCM, could negatively impact competition.'” The investigation also found
evidence that banking foundations frequently operate as institutional investors without
sufficient transparency. Therefore, AGCM maintained that banking foundations should
become ‘more like true institutional investors by adopting high standards of transparency
and using adequate risk or return benchmarks so as to promote a virtuous cycle that will

allow the banking system to regain its individual and collective teputation’.’®

14 See AGCM decision No. 19189 of 26 November 2008, Case A 377 — SEA Tariffe Aeroportuali,
decision No. 19020 of 23 October 2008, Case A 376 — ADR Tariffe Aeroportuali.

15 See AGCM decision No. 18585 of 3 July 2008, IC26 — Mercato dei Rifiuti di Imballaggio.

16 See AGCM decision No. 19386 of 23 December 2008, 1C 36 — La Corporate Governance di Banche
e Assicuraziont.

17 It is not the first time that AGCM has pointed to this peculiar featute of the Italian financial
sector. Indeed, AGCM has made the clearance of recent mergers in the banking and insurance
sector, subject to the adoption of measures directed at eliminating shareholdings links and
interlocking directorships (see AGCM decision No. 17283 of 18 September 2007, Case C 8660
— Unieredit Italiano/ Capitalia; decision No. 16249 of December 20/06, Case C 8027 — Banca
Intesa/ San Paolo IMI).

18 See AGCM’s press release No. 3 of 10 January 2009.

200



Italy

i Significant cases

Telecommunications

In Exploitation of Privileged Commercial Information,” AGCM accepted commitments
offered by Telecom Italia SpA and closed the case without any findings of infringement.
In its decision to initiate proceedings, AGCM had alleged that Telecom Italia, thanks
to privileged commercial information in its possession, could address advantageous
commercial offers to those customers that had migrated, or intended to migrate, to
other operators (these practices are commonly referred to as win-back or retention
strategies). AGCM was concerned that selective offers would be part of a general
strategy to foreclose competitors from the matkets for voice telephony provided to
residential and non-residential clients, as well as from the market for retail broadband
internet services.’ In its final commitment decision, AGCM held that its concerns were
fully addressed by the commitments.*

Open access

In order to address the concerns expressed in the market analysis on access to the fixed
telephone network launched in 2007 by the national communications regulatory authority
(AgCom’), Telecom Italia, on 11 December 2008, undertook several commitments
relating to the management of the access network and to equal treatment in the supply
of access services to both competitors and internal commercial functions, through a
new internal function called Open Access. Any amendment to the organisation of Open
Access that could affect the compliance with the undertakings will be subject to approval
by AgCom.*? Moreovet, Telecom Italia committed itself to establishing an independent

19 See AGCM decision No. 19249 of December 11, 2008, Case A 375 — Sfruttamento di Informazioni
Commerciali Privilegiate.

20 AGCM was also concerned about Telecom Italia’s bonus schemes, which stimulated sales
agents to win customers back from competitors and about allegations that Telecom Italia’s
agents engaged in disparaging activities against competitors.

21 In particular, Telecom Italia undertook, among other things: (1) to appoint an independent
entity in charge of supervising the creation of marketing lists of potential customers to be
contacted for commercial promotions; (2) to refrain from activating fixed telephony services
(and/or fixed network data services) to customers who have activated similar services with
competitors within the previous four months, unless the customers so request in writing;
(3) to avoid incentives (such as higher bonuses) for sales agents who win back; (4) to make
available its promotional offers to all customers, without any distinction between its own and
its competitors’ customers; and (5) to set up a free telephone line for those customers wishing
to complain against aggressive cold calls.

22 Telecom Italia also undertook to become part of a new system for the resolution of access
disputes with competitors, similar to the British Office of the Telecoms Adjudicator.
Furthermore, in order to facilitate third-party investments in alternative networks, Telecom
Italia made commitments to to publish technical plans for the quality and development of
fixed access network, and to facilitate co-location in its nodes. Telecom Italia also offered to

publish a reference offer on access to passive infrastructures (e.g., horizontal ducts and vertical
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supervisory board composed of five members (three of which are to be appointed by
AgCom) with the aim of reporting any breaches of the commitments directly to AgCom
and Telecom’s senior management.

Postal services

In Contracts with former concessionaires, AGCM accepted the commitments submitted by
Poste Italiane SpA in order to meet concerns regarding a possible abuse of dominant
position in the mail delivery markets. AGCM pointed out that Poste Italiane might have
used its bargaining power to impose, in a series of contracts signed between 2000 and
2007, contractual provisions restricting the possibility for former local concessionaires
to compete with Poste Italiane in the liberalised markets, thus pre-empting potential
competition.* However, AGCM considered that its concerns were fully addressed by
the commitments.?

IV~ STATE AID

On 12 November 2008, the EC Commission adopted two decisions assessing the
compatibility with EC State Aid rules of: the €300 million loan granted by the Italian
government to Alitalia — Linee Aeree Italiane SpA, and the procedures set up by the
Italian government for the sale of certain of Alitalia’s strategic assets.

In Alitalia loan, the EC Commission maintained that the €300 million loan granted
by the Italian government, on 22 April 2008, to Alitalia, in order to face the latter’s
critical financial situation, was incompatible with the common market because it was

cables) ensuring a level playing field among operators in connection with the setting up of
next generation access networks, and committed to share investments with competitors in the
deployment of the new networks.

23 See AGCM decision No. 18069 of 27 February 2008, Case A 388 — Poste Italiane/ Concessionari
Servigi Postal.

24 Legislative Decree No. 261/99, which transposed in Italy the first postal services liberalisation
directive, reserved to Poste Italiane the exclusive right to provide certain postal services
formetly carried out by several local concessionaires. In many cases, Poste Italiane concluded
with many former concessionaires sub-concession agreements relating to delivery services
reserved by law to Poste Italiane.

25 Poste Italiane undertook to: (1) issue a new call for bids for the collection and distribution
of correspondence and unaddressed mail, as well as the carrying out of auxiliary services in
18 new urban areas; (2) extend the contracts entered with delivery agencies until the end of
the first quarter of 2008, by which time the new tendering procedure should be in place; (3)
eliminate non-compete clauses from these contracts; and (4) guarantee that no less than 40 per
cent of registered mail on average will be outsourced, with a minimum of 25 per cent for each
individual business. See AGCM press release No. 5 of 28 February 2008.
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allegedly delivered in violation of EC State Aid rules.”® Accordingly, the EC Commission
ordered the recovery of the loan.

Alitalia’s assets selling process

In light of its critical financial situation, on 29 August 2008, Alitalia entered extraordinary
administration proceedings in Italy. Consequently, the Italian government decided, after
opening a public sale process, to award several of Alitalia’s strategic assets to a new
group of private investors gathered into a special purpose vehicle (‘CAT).%’

The whole selling process was notified to the EC Commission which held, by
decision of 12 November 2008, that the notified selling plan would not constitute state
aid within the meaning of Article 87(1) EC, provided that Alitalia’s assets were sold at
market conditions. In order to ensure this result, the Italian government committed itself
to nominating a monitoring trustee to control the selling process. With respect to CAI’s
possible liability for the recovery of the above-mentioned unlawful €300 million loan
granted to Alitalia by the Italian government, the Commission stated that, in the absence
of any economic continuity between Alitalia and CAlI, the acquisition of Alitalia’s assets
at market conditions would ensure that CAI does not acquire any advantage from the
loan. Subject to this assumption, the Commission considered that CAI should not face
any such liability.®

\% PENDING LEGISLATION

On 2007, by means of Law No. 244/2007, the Italian legislator introduced a system for
collective damage actions. After several postponements, the entry into force of the new
rules is scheduled for 30 June 2009.

Under the new rules, only consumers’ and users’ associations, registered with the
Ministry for Economic Development (as well as ad boc associations found by the courts
to be adequately representative of the collective interests they seek to protect), may
bring collective claims.” The collective claims procedure envisages two steps. First, the
judge establishes whether the defendant is liable. In the event that liability is ascertained,

26 See EC Commission Decision of 12 November 2008, on the loan of €300 million granted by
Ttaly to Alitalia No. C 26/08 (ex NN 31/08), in OJ L 52/09, p3.

27 In addition to acquiring Alitalia’s assets, CAI also combined operations with Italy’s second-
largest airline, Air One, with the post-merger entity reportedly controlling more than 60 per
cent of the domestic air transport market. In order to allow for the merger of the two main
competitors in the Italian air transport sector, Decree-Law No. 134/2008 (which modified the
Italian insolvency rules) introduced an exemption from the clearance requirement pursuant to
domestic merger control rules for undertakings active in the basic public service sector that
have been admitted to the extraordinary administration proceedings.

28 See Commission’s letter of 12 November 2008, addressed to the Italian government, C (2008) 6745,
accessible at http://ec.curopa.cu/community_law/state_aids/transports-2008,/n510-08.pdf.

29 Collective claims may be triggered only in relation to certain actionable torts or contract

liabilities, and to cases that affect the interests of a ‘multitude of consumers or users’. In
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a non-contentious phase then follows before a conciliation chamber in order to quantify

the damages owing to individual consumers or usets who have chosen to opt in to the

collective action or have otherwise intervened in the proceedings.

VI

CONCLUSIONS

In light of the above, the following trends are discernible in public competition

enforcement in Italy:

a

AGCM resources are increasingly under strain to cover additional enforcement
areas recently assigned to it by the law, such as unfair commercial practices;
AGCM is also frequently pursuing the opportunity to close cases by commitment
decisions;

Administrative courts have pointed to occasional shortcomings by AGCM in
meeting its burden of proof in complex cartel cases;

This is occurring at a time when potential development of private competition
litigation calls, first and foremost, for a leading role by public enforcement, whose
importance in providing indications as to the scope of the law, and in discovering
infringements (which might later on give rise to class actions) cannot be denied;
and

National regulatory agencies ate pattially stepping in to fill the gap created by
the frequent use of commitment decisions, which — though undoubtedly useful
in freeing up AGCM resources that can be devoted to other areas of public
enforcement — fail to provide much needed guidance as to the application of
antitrust rules.

particulat, collective action may be brought to pursue allegations of, among others, antitrust

infringements.
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Chapter 19

JAPAN

Kozo Kawai, Futaba Hirano and Kojiro Fujii*

I OVERVIEW

i Substantive Rules under Japan’s Competition Laws

The Act on Prohibition of Private Monopolisation and Maintenance of Fair Trade'
(the ‘Act’) comprises four major categories of regulations: (1) the prohibition of
unreasonable restraint of trade (latter clause of Article 3)?, (2) the prohibition of private
monopolisation (former clause of Article 3), (3) the prohibition of unfair trade practices
(Article 19), and (4) regulations on business concentrations (e.g., mergers and acquisitions)
(Chapter 4). The regulations concerning the unreasonable restraint of trade basically
control horizontal anti-competitive activities, such as cartels and bid-rigging. The private
monopolisation tegulations prohibit excluding and controlling behaviour® that has the
effect of substantially restraining competition. Unfair trade practices refer to certain
business activities defined in Article 2, Paragraph 9 of the Act and designated under
this definition as such by the Japan Fair Trade Commission (‘the JEFTC’), the primary
regulatory authority governing Japanese competition law, which include activities such as
‘abuse of superior bargaining position’, ‘trading on restrictive terms’ and ‘unjust low-price
sales’. Violations under the unfair trade practices category of regulations require a lower
standard of anti-competitive effect than those required under the unreasonable restraint

* Kozo Kawai is a senior partner, heading the Competition Law Practice Group at Nishimura &
Asahi. Futaba Hirano is counsel and Kojiro Fujii is an associate, both working closely with Mr
Kawai. Andrew L Chung, foreign counsel at Nishimura & Asahi, also assisted in the preparation
of this chapter.
Act No. 54 of 14 April 1947. The latest revision of the Act came into effect in 2006.
Unless described otherwise, articles in this chapter refer to articles of the Act.
‘Control’ refers to the conduct of one business that causes another business to follow its will

(e.g., a corporate majority shareholder of a company controlling the company).
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of trade and private monopolisation categoties.* The JFTC also regulates business
concentrations. The Act provides requirements for filing merger reports, shareholding
reports, and other related documents. Even when a filing is not required, however, the
JFTC may investigate the transaction if it is likely that the transaction substantially
restrains competition in the relevant market. In this chapter, we focus primarily on the
recent trend in Japanese competition law of increased enforcement against unreasonable
restraint of trade, private monopolisation, and unfair trade practices.

The Actis normally enforced by the JETC through administrative procedure, such
as cease and desist orders and surcharge payment orders, but, in some cases, criminal
and civil procedures in court may be instituted. Sanctions or procedures applicable to
each violation of the Act vary depending on the category of the infraction, as is briefly
summarised in the table below.

Unreasonable Private Unfair trade
restraint of trade | monopolisation | practices
Cease and desist . . .
order Applicable Applicable Applicable
Administrati -
dml.mstratlve Applicable to Ap‘phcable,
sanctions by the : to ‘control
JFTC Surcharge price cartel and type private
other types of . Not applicable
payment order monopolisation
cartels that affect e
. pertalmng to or
price . .
affecting price
Theotetically
Criminal sanctions Applicable applicable but Not applicablet
unrealistic
. . . Not stipulated in | Not stipulated in .
Injunctive relief the Act the Act Applicable
Civil proceduret | No-fault
compensation’ Applicable Applicable Applicable

* Instead of formal administrative orders, the JETC sometimes issues administrative warnings. These
warnings are normally made public in the JFTC’s press release, which includes the names of the
companies involved.

T Note that violators who do not follow cease and desist orders that require ceasing illegal conduct
falling into any of the three categories of infractions including unfair trade practices may be subject
to criminal sanctions.

1 In addition to the procedures provided under the Act, plaintiffs can make other civil claims, such as
tort claims, and ask for injunctive relief or compensation under Japan’s Civil Code.

§ The no-fault compensation action (Article 25) is a private lawsuit specifically prescribed under the
Act. This mechanism is not frequently used (e.g,, only two cases were pending at the end of the 2007
fiscal year), mainly because of inconveniences for the plaintiff, such as the exclusive jurisdiction of
the Tokyo High Court and the requirement that the JFTC’s order against the violator needs to have
become final and binding before filing suit (Article 85, Item 1 and Article 26).

4 An activity does not have to actually restrain competition in the market in order to be considered

an unfair trade practice by the JEFTC.
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i Prioritisation and resource allocation of enforcement authorities

The JFTC announced that it places a priority on its enforcement in the following

areas:’®

a hard-core cartels such as those involved in price fixing and bid rigging that have
a significant effect on consumers;

b abuses of superior bargaining position, unjust low price sales and discriminatory
pricing that are unfair and prejudicial to small- and medium-sized enterprises;
and

¢ interference with new entry into the market for information technology, public

works projects, intellectual property and other markets that are important for
Japan’s economic growth.

Most of the cases in which the JFT'C has been undergoing formal proceedings and
reaching formal decisions have been hard-core cartel or bid-rigging cases in accordance
with ptiotity a, supra. In accordance with priority 4, the JEFT'C has investigated and issued a
number of cease and desist orders in connection with cases involving abuses of supetior
bargaining position, unjust low price sales and resale price restrictions, such as in Seven
Eleven Japan (at the investigation stage as of May 2009) and Yamada-Denki,® which are
discussed more fully #fra. Recent notable cases under priotity cinclude NTT East Japan,’
JASRAC® and Microsoft,’ described more fully infra.

7 Enforcement agenda

Bill for Amendments to the Act (now pending at the Diet)

Amendments to the Act are now being discussed in the Diet. The pending bill includes
several substantive changes, such as (1) expanding the categories of infractions that are
subject to the surcharge, (2) improving and expanding the leniency programme, and
(3) revising the filing requirements for mergers and share acquisitions.'” The proposed
amendments demonstrate the Japanese government’s intent to step up enforcement of
the Act and to follow the recent trend in the EU and the US, where authorities are
increasingly exercising more stringent control over anti-competitive activities.

Exctraterritorial application of the Act
The JFTC has announced its intent to actively exercise its powers against foreign
companies, as well as in cross-border cases if the case has a large enough effect on

JFTC press release, 21 May 2008.
JFTC cease and desist order, 30 June 2008.
Shinketsu (JFTC definitive final decision through JFTC tribunal procedure) 26 March 2006.
Now facing appeal before the Tokyo High Court.
JFTC cease and desist order, 27 February 2009.
Shinketsu (JETC definitive final decision through JFTC tribunal procedure), 16 September
2008.

10 Summary of the bill can be found at wwwijftc.go.jp/e-page/pressreleases/2009/March/090304.
pdf.
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competition in the Japanese market. The JFTC has been emphasising movement of
Japan’s competition law policy towards meeting the global standard and increased
cooperation with foreign competition authorities."

There are several recent examples of the JFTC taking a proactive approach in
enforcing the Act against foreign companies. For example, in Marine Hose,"* discussed
in Section II 7ufra, the JEFTC, for the first time in its history, issued orders to foreign
companies in an international cartel case. Also, the JFTC has conducted investigations
into alleged international cartels in connection with TFT-LCD, CRT/CPT and High
Voltage Power Cables simultaneously with US and EC authorities. The very first case
where the JFTC initiated an investigation simultaneously with foreign authorities was in
PVC Modifiers in 2003. This trend is a marked departure from the JFTC attitude at the
time of Vitamin Cartel in 2001, in which, despite the involvement of foreign companies,
the JFTC was able to issue an administrative warning only to Japanese companies."

Another example of the JFTC’s proactive approach towards international cases
can be seen in the area of merger regulations. In the BHPB-Rio case, the JFTC initiated
an investigation into BHPB’s plan to acquire shares of Rio-Tinto, despite the fact that
the parties involved in the transaction were non-Japanese companies. The proposed
amendments pending before the Diet include changes to the filing requirements in
transactions involving foreign companies in order for the JFTC to exert its regulatory
powets over mote overseas transactions that impact the Japanese market.

II CARTELS

i Unreasonable restraint of trade; cartels

Definition

The regulations governing unreasonable restraints of trade basically cover agreements™
between competitors designed to eliminate or restrict market competition (as well as
activities following such agreements), e.g, bid rigging, price fixing, limits on production
and market/customer allocation. Even without specific conduct, such an agreement
itself would constitute a prohibited untreasonable restraint of trade.”” In practice, such
agreements between competitors can be proved by an accumulation of indirect evidence,
most typically, by a showing of parallel conduct between competitors following certain
contacts between them. Moreover, although the Act cleatly stipulates that competition
must be substantially restrained and be contrary to the public interest for the collusion

11 See statements of the Secretary General of the JFTC at a news conference on 14 January
2009, wwwjftc.go.jp/teirei/h21/kaikenkiroku090114.html#k090114_1.
12 Cease and desist order and surcharge payment order, 22 February 2008, wwwijftc.go.jp/e-

page/pressteleases/2008 /February/080222.pdf.

13 Administrative warning, 5 April 2001.

14 The regulations cover not only explicit agreements, but also implied mutual understandings.
(Toshiba Chemical Case, Tokyo High Court, 25 September 1995.)

15 Petrolenm Cartel Case, Supreme Court, 24 February 1984.
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to be considered illegal, in reality, the JETC is usually able to establish this requirement
quite easily in the case of hard-core cartels.

The regulations governing unreasonable restraints of trade apply primarily to
horizontal restraints and not to vertical restraints, which are normally regulated as unfair
trade practices, as discussed more fully below.

Sanctions: cease and desist order

The JFTC has broad authority to order violating companies to cease and desist from
prohibited acts, transfer a part of their business to a third party, or take any other
measures necessary in order to restore competition in the market (Article 7). Recently,
the JETC has been increasingly ordering violating companies to conduct vatrious types
of activities such as (1) pass a board resolution, confirming the termination of the cartel
activities, (2) notify customers in Japan of the termination of all cartel activities, (3)
promote compliance of its officers and employees, including those of its subsidiaries and
(4) exclude employees involved in the cartel activities from divisions in which contact
with competitors is necessary.

Administrative surcharges

The JEFTC has the authority to issue surcharge payment orders, requiting violators to pay
a surcharge as penalty for violating the Act, provided that the cartel in question affects
the consideration of subject goods or services. The surcharge amount is determined
using a formula provided in the Act.'® The violator must pay a certain percentage
(generally 10 per cent)'” of the turnover in the relevant market during the petiod in
which the cartel is determined to have been active, which shall not exceed three years
(Article 7-2, Paragraph 1). If a violator is subjected to another surcharge within 10 years,
the applicable surcharge will be increased by 50 per cent.

Criminal penalties

In addition to a surcharge, a violating company may face criminal fines of not more
than ¥500 million for a single violation (Article 95, Paragraph 1, Item 1)."® If both
a surcharge and a criminal fine are levied on a violator, half of the amount of the
fine is, in principle, deducted from the administrative surcharge (Article 7-2, Paragraph
14). Individual violators, such as corporate executives and employees of the violating
company, may also face criminal penalties of up to three yeats’ imprisonment and/or
fines totalling not more than ¥5 million (Article 89, Paragraph 1). A representative of a
violating company who, despite knowing of the plan or the actual illegal activity, fails to

16 In Japan, unlike in other jurisdictions, the JFTC does not have discretion to determine the
surcharge amount.

17 Reduced penalty percentages are applicable to retailers, wholesalers, and small and medium
sized companies.

18 A violation (e.g,, a cartel agreement) committed in one relevant market over a particular period
of time can constitute a ‘single’ violation for purposes of criminal fines. (Iron Bridge bid-

rigging case, Tokyo High Court, 21 September 2007).
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take necessary measures to prevent it or rectify it is subject to the same penalties as the
violator (natural person) (Article 95-2).

Civil liabilities and other penalties

In addition to criminal penalties and JETC orders, a violating company may also be subject
to civil liabilities as a result of private lawsuits filed by its customers. Corporate executives
of a company engaged in a cartel may be required by the company or its shareholders
(in the case of derivative suits) to compensate damages caused by their failure to prevent
illegal acts of their employees. Moreover, in bid-rigging cases, the company is usually
suspended from participating in public procurement for a certain period.

7 Japan’s leniency programme

Overview

Under Japan’s leniency programme, companies that may be in violation of the Act are
encouraged to apply for leniency, thereby potentially being exempted from, or reducing,
penalties they may face. For a single case, no more than three companies may apply
for leniency. When companies file a leniency application before the official initiation
of a JFTC investigation, the first applicant is eligible to receive 100 per cent immunity
from any subsequent surcharge payment order, the second applicant is eligible to receive
a 50 per cent reduction, and the third applicant can receive a 30 per cent reduction.
Leniency may also be applied for after the start of a JFTC investigation. In that case,
each applicant is only eligible to obtain a 30 per cent reduction in any subsequent
surcharge payment order. The cap on the total number of companies that can apply
for leniency includes all companies that apply, whether before an investigation or after.
It is important to note that, unlike in other jurisdictions, the JEFTC has no discretion in
determining whether immunity from or a reduction in the surcharge payment is granted,
other than accepting or declining an application based on its adequacy.'” Therefore, the
most important factor pertaining to Japan’s leniency programme is the order of when
the application is filed with the approptiate office.” Duting the leniency application
process, if the JFT'C deems it appropriate (especially in international cartel cases), the
applicant may substitute an oral statement for certain entries in the application form, but
it must still file the written application without meaningful entries and submit certain
materials separately. Furthermore, in practice, the JFTC generally will not issue a cease
and desist order to the first applicant that files for leniency voluntatily before the JETC
becomes aware of the violation.

19 The following are grounds for disqualifying a leniency applicant: (1) submission of a report
containing false information; (2) failure to comply with the JFTC’s request for additional
information; and (3) coercion of other companies to engage in cartels or attempts to prevent
other companies from ceasing illegal conduct. In addition, without a justifiable reason,
a leniency applicant must not disclose the fact that it has filed to third parties (Article 7-2,
Paragraph 12).

20 Leniency applications are filed by telefax to a number stipulated in the regulation under the
Act.
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No joint application

Japan’s leniency programme does not accept joint applications by multiple companies in
order to prevent collusion among companies in preparing and submitting the applications.
Moreover, the JEFTC defines a ‘company’ strictly as a single legal entity. As a result, an
entire corporate group would not be able to file one leniency application with the JFTC;
the leniency applicant must be the specific company within that group that actually
committed the violation. The scope of any leniency granted, therefore, would extend
only to that company and not to its parent or other affiliates. A particular difficulty
arises when several companies within the same corporate group have violated the Act.
As discussed below, the JE'TC now proposes an amendment to the Act that would allow
entities belonging to the same corporate group to file a joint application.

i Criminal prosecution and leniency

Criminal prosecutions can only be brought against a violator by the public prosecutor on
referral from the JFTC. The JFTC has announced that it will not refer the first qualified
leniency applicant (including its cooperative executives and employees) to the public
prosecutor, and the Ministry of Justice has declared that it will give full regard to the
JFTC’s decision. In effect, this means that the first leniency applicant (which filed an
application prior to a JETC investigation) is exempted, not only from surcharge payment
orders but also from any criminal penalties. For second and third leniency applicants
(and their employees), the JFTC will make a referral decision on a case-by-case basis.

z'ﬂ Stgnificant cases

The Marine Hose case involved a cartel participating in internationa