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Introduction
What happens when one member of an arbitration 
tribunal resigns or becomes unable to serve after the 
arbitration has commenced?  If the arbitration is 
proceeding under institutional rules, those rules often 
provide the answer, sometimes allowing the remain-
ing members to proceed alone — particularly where 
vacancy results from an arbitrator’s unwillingness or 
outright failure to participate in the arbitration1 — 
and other times providing a mechanism for a substi-
tute to be appointed.2  

When the parties are engaged in a strictly ad hoc 
arbitral proceeding, or when the arbitral rules they 

have adopted do not provide specifically for the 
situation, the answers are also mixed.  The Second 
Circuit has long held that, unless the tribunal has 
already reached the point of a final award, the 
process must start anew.3  Other courts have recog-
nized that the parties may agree on a procedure for 
replacement.4

But what happens if the parties disagree and the ar-
bitrators decide on a method for selecting a replace-
ment themselves?  If the method conflicts with the 
method for initial selection provided in the parties’ 
arbitration agreement, and one of the parties ob-
jects clearly and unmistakably at the time, it has 
generally been thought that the objecting party 
may seek to have the final award annulled, or resist 
its enforcement, in the event of an unfavorable 
outcome.5

In a novel decision, WellPoint, Inc. v. John Hancock 
Life Insurance Company,6 the United States Court of 
Appeals for the Seventh Circuit took a dramatically 
different approach.  The court rejected a challenge 
under Section 10(a)(4) of the Federal Arbitration 
Act (the “FAA”)7 brought by the John Hancock 
Life Insurance Company (“John Hancock”), which, 
having prevailed in the arbitration, was nonetheless 
dissatisfied with the amount of the award.  Although 
debatable on the facts as found by the lower court, the 
court of appeals concluded that John Hancock failed 
to object satisfactorily during the seating of a substi-
tute arbitrator and the conclusion of the arbitration.8  
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It was not surprising, therefore, that the court wrote 
that the FAA does not “permit a party like [John] 
Hancock to sit silently by while a substitute arbitra-
tor is selected . . . and then raise an objection to the 
process only after it has lost.”9

What was surprising was the Seventh Circuit’s stated 
assumption that even a clear objection would not have 
sufficed.  As the court of appeals construed it, Section 
5 of the FAA, which authorizes the district courts to 
appoint arbitrators in various circumstances, requires 
that a party dissatisfied with the method of appoint-
ment obtain interlocutory review of that appoint-
ment, and that failure to so proceed under Section 5 
may bar the party from challenging an award under 
Section 10(a)(4) based on the appointment process.  
“No ‘reservation of right’ to challenge the issue on 
appeal absolves [the party] from this requirement.”10  
The court’s conclusion is thus at odds with both the 
district court’s conclusion that “[s]ections 5 and 10 
of the FAA confer distinct forms of relief,”11 and with 
the vast majority of prior decisions from throughout 
the country, which have recognized that “[a]rbitra-
tion awards made by arbitrators not appointed under 
the method provided in the parties’ contract must be 
vacated.”12

The WellPoint Setting
WellPoint arose out of an arbitration clause in an 
agreement by WellPoint Inc. (“WellPoint”) to pur-
chase various business operations from John Han-
cock.  A panel of three arbitrators was initially selected 
in accordance with the arbitration clause, which did 
not incorporate the rules of any arbitral institution.13  
WellPoint and John Hancock each appointed its own 
party arbitrator, and, after those two failed to agree, 
the American Arbitration Association appointed the 
third.  Over the next two years, the parties conducted 
extensive discovery, with the panel actively involved 
in resolving discovery disputes and other procedural 
issues.14  Then, in mid-2005, John Hancock sent 
WellPoint a letter increasing its damages demand 
more than ten-fold, from $42.4 million to $464.6 
million.  Shortly thereafter, and after obtaining new 
counsel, WellPoint requested that its party-appointed 
arbitrator resign from the panel.  John Hancock stren-
uously objected to WellPoint’s attempt to remove the 
arbitrator, but neither WellPoint’s resigning arbitrator 
nor the remaining panel members were sympathetic 
to the objection.15

Over the ensuing weeks there were many commu-
nications between the parties and the panel.  John 
Hancock continued to object to WellPoint’s demand 
that its arbitrator resign, but the arbitrator concluded 
that it would be impractical for him to continue, 
and the panel accepted his withdrawal.16  When 
WellPoint attempted to appoint a new arbitrator 
in his stead, John Hancock objected to the replace-
ment arbitrator.  It argued that either it should be 
permitted to select WellPoint’s arbitrator (treating 
the withdrawal of WellPoint’s prior appointment as 
a failure to timely appoint an arbitrator under the 
agreement), that the replacement should be selected 
by the remaining panel members, or that the Ameri-
can Arbitration Association should be asked to fill the 
vacancy.  But John Hancock did not argue that the 
entire panel should be disbanded and the arbitration 
should start over.17

At a perceived deadlock, John Hancock’s party-
appointed arbitrator suggested that the Chair propose 
a venire of three substitute arbitrators from which 
WellPoint would be permitted to select one.  When 
WellPoint objected, John Hancock’s counsel respond-
ed “I believe there is case law that will support this.”18  
WellPoint eventually acceded, and selected former 
Nebraska Supreme Court Chief Justice Norman 
Krivosha as its party-arbitrator from among several 
proposed by the remaining members of the panel.  
Although John Hancock renewed its objection to the 
first arbitrator’s removal, it conceded that Justice Kri-
vosha met the requisite qualifications, and the panel 
accepted his appointment.19

Two more years of arbitration proceedings followed in 
two phases.  On April 23, 2007, the panel issued an 
award directing WellPoint to pay John Hancock al-
most $30 million in damages, a substantial portion of 
its original demand, but a mere fraction of the $464.6 
million it ultimately sought.

After each phase of the proceeding, WellPoint filed a 
petition with the district court seeking confirmation 
of the resulting award under 9 U.S.C. § 9.  After the 
panel’s final award was entered, John Hancock, dis-
satisfied with the damages it had been awarded, filed 
a cross-petition seeking to vacate the award under 
Section 10(a)(4), arguing that the panel was without 
power to render an award because Justice Krivosha 
was improperly appointed.20
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The Interaction Of The Relevant Federal 
Arbitration Act Provisions
Under Section 9 of the FAA, any party to an arbitra-
tion may present a final award to a district court for 
confirmation to convert the award into a judgment.  
Section 10 also provides that, whether or not the 
award has been presented for confirmation, a party 
dissatisfied with the award may apply to a district 
court to vacate the award.  Vacatur is authorized only 
in certain limited circumstances related to the funda-
mental fairness of the arbitration, including “where 
the arbitrators exceeded their powers.”21

Federal courts have very limited roles under the FAA 
concerning the conduct of an arbitration before an 
award is entered.  The relevant exception here, under 
Section 5, provides, inter alia, that if “there shall be a 
lapse in the naming of an arbitrator” either party may 
petition the district court, which “shall designate and 
appoint an arbitrator . . . who shall act under the said 
agreement with the same force and effect as if he or 
they had been specifically named therein.”22

Until WellPoint, no court had held that an application 
to the district court for appointment of a replacement 
arbitrator was mandatory.  A few prior decisions, how-
ever, had hinted that parties would be well-advised to 
take advantage of Section 5 procedures, rather than 
participate in arbitration while concealing the belief 
that the panel was not duly constituted, holding that 
the award would not be vacated when the objection 
was not made during the arbitration.23  But, histori-
cally, the issue has been seen as stemming from with-
holding the objection until after the party saw the 
final award, not the party’s failure to avail itself of Sec-
tion 5 procedures, as the Fifth Circuit was careful to 
explain in Brook v. Peak International, Ltd.,24 rejecting 
the position that an objecting party must “exhaust all 
of the described avenues of objecting to the arbitrator 
selection process.”25

Moreover, no court had ever held that failure to avail 
oneself of Section 5 procedures would prevent a party 
from challenging the constitution of the panel in a 
later proceeding under Section 10.  As the district 
court in WellPoint explained, “[t]here is nothing in 
the text of the FAA to indicate that either form of 
relief is mutually exclusive, or that an action under 
Section 5 is somehow a prerequisite to post-award 
relief under Section 10.”26 

The district court in WellPoint confirmed the panel’s 
award, finding that, although John Hancock had not 
waived its objection, the panel’s process for selecting 
a replacement arbitrator comported with “the general 
intent of the parties . . . that they each be permitted 
to appoint an arbitrator.”27  In reaching this conclu-
sion, however, the court reviewed the appointment of 
Justice Krivosha de novo, affording no deference to the 
panel’s own conclusion that it was duly constituted.28

The Seventh Circuit affirmed, but on radically dif-
ferent grounds from those articulated by the district 
court.  On appeal, John Hancock argued that, where 
the arbitration agreement does not provide for the 
appointment of a replacement arbitrator, a vacancy 
generally necessitates the adjournment and reconsti-
tution of the entire arbitration.  In support, it relied 
in part on the Second Circuit decision in Marine 
Products Export Corp. v. M.T. Globe Galaxy, which 
held that “where one member of a three-person ar-
bitration panel dies before the rendering of an award 
and the arbitration agreement does not anticipate that 
circumstance, the arbitration must commence anew 
with a full panel.”29  As in WellPoint, the decision in 
Marine Products concerned a vacancy in the arbitral 
panel once discovery was well underway, but before 
the panel rendered a final decision on any issue.30  
Courts in the Second Circuit depart from this “gen-
eral rule” only in cases where a full and final partial 
decision has been rendered, or where the arbitration is 
at the very early stages.  As one court explained:

Given the crucial role that arbitrators 
play, from assessing the credibility of 
witnesses to serving as advocates for their 
respective appointees, it makes sense that 
it is only in instances where a panel is 
completely without power to revisit an 
issue that the Court has approved the 
appointment of a replacement.31  

The Seventh Circuit rejected this proposition, find-
ing “no such inflexible and wasteful rule in the law 
of arbitration.”32  Instead, the court ruled “the FAA 
itself sets forth a rule that applies to the mid-stream 
loss of an arbitrator.”33  The court’s analysis centered 
on the its stated unwillingness to permit Section 5 
and Section 10(a)(4) to serve as alternative means for 
challenging vacancies under the belief that doing so 
would “not give full effect to each part of the statute” 
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— “[i]f the statute were read to permit an objecting 
party to take a ‘wait and see’ approach, no one would 
ever have an incentive to use § 5.”34  

But “wait-and-see” is a false dichotomy — all courts 
have rejected challenges to awards where the objecting 
party has sat on its objection until after an unsatis-
factory award is rendered.  The germane question is 
whether, in addition to making known to the other 
party and remaining arbitrators that it objects to a 
non-consensual means of replacement, the objecting 
party must also immediately apply to the district court 
under Section 5 or suffer waiver of its objection.35

There is a further fundamental infirmity in the Sev-
enth Circuit’s decision.  At oral argument in WellPoint, 
Judge Diane Wood also drew a distinction between 
the initial appointment of arbitrators and arbitrator 
replacement, although no such distinction appears in 
the court’s precedents.  In the 1995 case R.J. O’Brien 
& Assoc. v. Pipkin, the Seventh Circuit explained “in 
order to enforce an arbitration award, the arbitrator 
must be chosen in conformance with the procedure 
specified in the parties’ agreement to arbitrate.”36  Yet, 
as Judge Wood conceded, the procedure employed to 
seat Justice Krivosha was “certainly nothing like the 
original procedure.”37  Nonetheless, she explained, 
the court’s role in reviewing the arbitrators’ decision, 
in the absence of a request under Section 5, should be 
quite limited, and “unless there is some sign of bias or 
impropriety in the panel that actually sat, we should 
let the arbitration award stand.”38  She thus implied 
that the panel’s jurisdiction to construe the arbitration 
agreement extends to review of the method by which 
a replacement arbitrator was selected.  As courts 
around the country have held, however, “arbitrators 
are without authority where they are not chosen as 
provided in the parties’ arbitration agreement.”39  
Courts routinely review their own jurisdiction, but 
arbitrators’ decisions concerning the constitution of 
the panel generally are given no deference, “because 
the determination of how they should be selected 
obviously had to precede their selection.”40

  
Thus. under the prevailing doctrine that a panel not 
constituted in accordance with the arbitration agree-
ment is powerless, it would seem that the parties have 
at least three options when a member of the panel 
resigns and the agreement does not provide for a re-
placement:  First, as the Second Circuit recognized in 

Marine Products, the parties could adjourn the arbi-
tration, empanel a new proceeding, and begin anew.  
Second, the parties could consent to the appointment 
of a new arbitrator, thereby amending (at least de 
facto) the terms of the consent to arbitration.  Third, 
the parties could resort to the Section 5 procedure, 
requesting that the district court appoint an arbitrator 
over the objection of one of the parties.  

Before WellPoint, however, there was no authority for 
the proposition that the panel could take upon itself 
the task of prescribing a new method for appointing 
a substitute arbitrator.  Nor had any court suggested 
that a party would waive its right to challenge the con-
stitution of the panel, after making a timely objection, 
by failing to seek interlocutory review.  On the con-
trary, as the Seventh Circuit previously explained in 
the context of arbitrability, so long as a party “clearly 
and explicitly reserves the right to object,” its “partici-
pation in the arbitration does not preclude [it] from 
challenging the arbitrator’s authority in court.”41  

In short, Wellpoint is an anomaly.

Wellpoint Creates A Strategic And Practical 
Dilemma For Parties
The court’s analysis in WellPoint puts litigants in a dif-
ficult strategic and practical position whenever a dis-
pute arises regarding the replacement of an arbitrator.  
At the threshold, the case law is clear that a party may 
not simply sit quietly as a substitute is appointed, only 
to challenge that appointment later under Section 10.  
Rather, the party must object to the substitution dur-
ing the arbitration.42  

WellPoint creates substantial ambiguity regarding 
what a prudent party should do if its objection is 
overruled.  Prior case law prescribed that, having pre-
served its objection to the constitution of the panel, 
the party should participate in the remaining phases 
of arbitration and then challenge the panel’s constitu-
tion under Section 10(a)(4) if necessary.43  WellPoint 
teaches, however, that any further participation in the 
arbitral proceeding may be construed to waive the op-
portunity to challenge the award based on improper 
constitution of the panel.  Thus, faced with the im-
minent appointment of a replacement arbitrator by a 
means not to its liking, the case seems to impose on 
a party the obligation to apply to the district court 
under Section 5.44
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This puts parties in a quandary.  On the one hand, 
the party can permit the arbitration panel to approve 
the substitution by a method not prescribed in the 
arbitration agreement, thereby waiving any objection.  
On the other hand, the party can request the district 
court to appoint the replacement.  Section 5, however, 
only authorizes the court to “designate and appoint an 
arbitrator”;45 it does not appear to vest jurisdiction in 
the court to vacate an appointment already made.  As 
at least one court has put it, “[t]here is no statutory 
authority for judicial intervention during the course 
of arbitration proceedings, with the sole exception of 
a § 5 petition if there has been ‘a lapse . . . in filling a 
vacancy’ in the panel of arbitrators.”46  This suggests 
that the party may not safely engage in negotiations 
with the other party and arbitrators to seek to per-
suade them to follow the parties’ agreement (if they 
had one) or to reach agreement (if they did not), while 
preserving its objection if unsuccessful.

Forcing immediate resort to court runs counter to 
the collaborative aspect of arbitration.  It also requires 
judicial involvement that might ultimately have been 
avoided altogether — if the party aggrieved by the 
selection is satisfied with the final award, it is unlikely 
to challenge it, whether on the basis of the selection 
or any other ground.47  Importantly, it also risks alien-
ating the remaining members of the tribunal, who 
typically do not welcome judicial interference.  It is 
unfair to make the party risk inviting the possibility of 
animosity among those who will decide the merits in 
order to preserve the party’s statutory and contractual 
rights as to the selection of arbitrators.

The requirement to resort to court also risks inviting 
strategic resignations, as perhaps this one was.48  A 
party dissatisfied with the progress of an arbitration or 
the performance of its designated arbitrator could be 
tempted to try to precipitate the arbitrator’s resigna-
tion, knowing that its adversary would face consider-
able pressure to compromise on the selection of a 
replacement, both to avoid the animosity of the panel 
as just discussed, and to avoid delay in the arbitration 
which litigation under Section 5 (or reconstituting 
the panel) would entail.

The WellPoint decision raises additional questions 
concerning international arbitration, whether con-
ducted in the United States or elsewhere.  If the seat 
of the tribunal is in the U.S., then the award may be 

vacated under FAA standards, and the losing party 
may also resist enforcement on the grounds provided 
by the 1958 New York Convention on the Recogni-
tion and Enforcement of Foreign Arbitral Awards 
(the “New York Convention”).49  Under WellPoint, 
a party involved in international arbitration in the 
U.S. could not object to the method used to fill a 
vacancy on the panel as a basis to set aside the award 
under Section 10, but rather would need to proceed 
on an interlocutory basis under Section 5.  But un-
der Article V(1)(d) of the New York Convention, 
a court may decline enforcement (as opposed to 
vacate) an award when the “composition of the ar-
bitral authority or the arbitral procedure was not in 
accordance with the agreement of the parties.”  After 
WellPoint, would a court in the Seventh Circuit also 
deem failure to invoke interlocutory judicial assis-
tance as waiver of the benefit of Article V(1)(d), even 
when the party made clear and timely objection to 
the method used to replace an arbitrator?  Awards 
rendered in other countries may also be brought to 
the U.S. for recognition and enforcement, in which 
case the New York Convention would again provide 
the grounds for declining enforcement.  Should the 
answer as to potential waiver of Article V(1)(d) dif-
fer depending on whether the award was made in or 
outside the United States?  It would seem strange 
if it did, considering, as the Second Circuit has ex-
plained, that the method of appointment “is more 
than a trivial matter of form,” as indicated by the 
fact that “failure to comport with an agreement’s re-
quirements for how arbitrators are selected is one of 
only seven grounds for refusing to enforce an arbitral 
award” under the New York Convention.50  Until 
now, courts have not drawn distinctions between the 
FAA and New York Convention standards concern-
ing arbitrator appointment.51

Raising more questions than it answers, the court 
in WellPoint “le[ft] for another day . . . any further 
speculation about what might justify bypassing § 5.”52  
Thus, future decisions will determine whether Well-
Point is an outlier, constrained in narrow application 
to its own facts, or the harbinger of a new require-
ment that parties exhaust interlocutory remedies 
before challenging arbitral procedure under Section 
10 of the FAA.  In the meantime, the decision casts a 
shadow of uncertainty over those engaged in arbitra-
tions based, or subject to enforcement, in the states of 
the Seventh Circuit.
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