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The Register of Persons with Significant Control — a new
transparency regime for unlisted UK legal entities

The Small Business, Enterprise and Employment Act 2015 (the “Act”), which received Royal
Assent on March 26, 2015 and is currently being implemented, introduces a requirement for UK
companies and certain other legal entities to maintain a register of persons with significant
control (a “PSC reqister”) from April 6, 2016. In summary, PSC registers will be publicly
accessible and are intended to require disclosure regarding the individuals who have ultimate
beneficial ownership and control of those legal entities. The new regime will apply only to UK
legal entities that are not presently the subject of certain existing disclosure regimes.

The Act aims to promote transparency in the ownership and control of UK companies and
certain other legal entities.

The UK government has published draft regulations to implement the regime, along with draft
statutory and general guidance, which set out much of the detail. The final regulations and
statutory and general guidance are expected to be published in January 2016.

Who will be required to maintain a PSC reqgister?

The obligation to maintain a PSC register will apply to:

. UK companies, other than those subject to an existing disclosure regime (being (i)
companies subject to Chapter 5 of the Disclosure Rules and Transparency Rules (the
“DTRs"), i.e. companies who have their shares admitted to trading on a regulated market
in the UK (such as the Main Market of the London Stock Exchange) and on a prescribed
market in the UK (such as AIM), (ii) companies who have their shares admitted to trading
on a regulated market in the UK or in the EEA, and (iii) companies who have their shares
admitted to trading on certain markets in Israel, Japan, the USA and Switzerland);

UK LLPs (for which separate regulations and statutory guidance will be published);

. Scottish limited partnerships (which have separate legal personality); and

UK registered Societas Europaea.

The Secretary of State has the power to extend the obligation to other legal entities. In addition,
it is expected that the final regulations will also be extended to certain other legal entities in
2017, when the UK government is due to implement the Fourth Money Laundering Directive.

A definitive list of exempt entities is expected in the final regulations, but it is not currently
expected that the regime will apply to English limited partnerships (which do not have separate
legal personality).
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Who is a PSC?

A person with significant control (a “PSC”) is an individual who meets one or more of the
following conditions in relation to a UK company:

1. holding, directly or indirectly, more than 25% of the shares;

2. holding, directly or indirectly, more than 25% of the voting rights;

3 holding the right, directly or indirectly, to appoint or remove a majority of the board of
directors;

4. having the right to exercise, or actually exercising, significant influence or control over the
company; and

5. having the right to exercise, or actually exercising, significant influence or control over the
activities of a trust or firm?* that would itself meet one or more of the first four conditions, if
it were an individual.

Where shares or rights are held by a person as nominee for another person, then those shares
or rights will be deemed to be held by the person for whom the nominee is acting.

If two or more persons have an arrangement (which includes any agreement, scheme or
understanding (whether legally enforceable or not) and any custom, practice or convention of
any kind, but excludes one-off arrangements) to jointly exercise all or substantially all of their
rights arising from their shares in a pre-determined way, their shareholdings and rights will be
aggregated. Each person must be entered separately on the PSC register.

Corporate structures

In corporate structures, it will commonly be the case that a legal entity rather than an individual
holds shares or rights in, or has significant control over, a company. If a legal entity would
satisfy one or more of the conditions above in relation to a company if it were an individual, the
company will be required to enter that legal entity on its PSC register, provided that the legal
entity is a “registrable” and “relevant” legal entity (a “RRLE”). This will be the case if the legal
entity is required to maintain its own PSC register (for example, by virtue of being a UK
company), or it is subject to its own disclosure requirements (for example, because it is subject
to Chapter 5 of the DTRs, has shares admitted to trading on a regulated market in the UK or in
the EEA, or has shares admitted to trading on certain markets in Israel, Japan, the USA and
Switzerland) (see Example 1).

If the legal entity is not a RRLE (for example, because it is not subject to its own disclosure
requirements), the company will not be permitted to enter that legal entity on its PSC register;
instead, the company must continue to look up the chain of ownership until it finds a registrable
individual or RRLE that can be entered on the PSC register (see Example 2).

! Partnerships without legal personality, such as English limited partnerships, are “firms” for the purpose of this

condition.
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Example 1

UK private company: is
a RRLE in relation to
the company (it is
under an obligation to
maintain its own PSC
register and it would
satisfy condition 1 if it
were an individual).

Its details will appear
on the company’s
PSC register.
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UK private
company

Non-UK private company:
it would satisfy condition 1
if it were an individual.
However, as it is not

Non-UK private
company

70%

30% subject to its own
disclosure requirements, it

is not a RRLE in relation

Company (UK
private company)

to the company. Its
details will not appear
on the company’s PSC
register.

Company (UK private
company): falls within
the requirement to
maintain a PSC
register.

Example 2
e N
UK private
company
\ J
100%
e N
Non-UK private |
company -
\ J
100%

Non-UK private 11

company

100%

Company (UK ]
pd

private company) J\

1\ (If this company were
subject to its own

disclosure rules, e.qg.
because it was listed on
the NYSE, then it would
be a RRLE and its details
would appear on the
company’s PSC register)

UK private company: it is a RRLE (it is under an obligation
to maintain its own PSC register and it would indirectly
satisfy condition 1 in relation to the company if it were an
individual). Its details will appear on the company’s PSC
register.

Non-UK private company: it is not a RRLE in relation to the
company, for the same reason. Its details will not appear
on the company’s PSC register and the company must
continue to look up the chain of ownership until it finds
a registrable individual or RRLE.

Non-UK private company: it would satisfy condition 1 if it
were an individual. However, it is not a RRLE as it is not
subject to its own disclosure requirements. Its details will
not appear on the company’s PSC register and the
company must continue to look up the chain of
ownership until it finds a registrable individual or RRLE.

Company (UK private company): falls within the requirement
to maintain a PSC register.
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Meaning of “significant influence or control”

The government has issued draft statutory guidance on the meaning of “significant influence or
control” in order to clarify the meaning of the fourth and fifth conditions. Separate draft guidance
has been published in relation to LLPs. It is currently expected that both sets of guidance will
be finalized in January 2016.

In relation to companies, the draft statutory guidance provides that a variety of circumstances
may result in a person having the right to exercise significant influence or control over a
company; for example, by virtue of the rights attached to the shares, the company’s
constitutional documents, or a shareholders’ agreement. A non-exhaustive list of situations
indicative of a person having the right to exercise significant influence or control over a company
is provided, which includes absolute decision rights or absolute veto rights over decisions
relating to the operation of the company’s business, such as adopting or amending the business
plan, approving additional borrowing from lenders and changing the nature of the company’s
business. Having an absolute veto right in relation to certain fundamental matters relating to the
company’s business for the purpose of protecting minority rights alone is unlikely to constitute
“significant influence or control” (for example, having a veto right over amendments to the
company’s constitution or the decision to wind up the company).

The draft guidance also provides examples of situations where a person is likely to be actually
exercising significant influence and control over a company. These include where persons are
involved in the day to day management and direction of a company, or where a person’s
recommendations are always (or almost always) followed by majority shareholders when
deciding how to vote.

Examples of a person having the right to exercise significant influence or control in the context
of trusts and firms are also provided, which include a person having an absolute power to
appoint or remove any of the trustees or partners, a right to direct investment decisions of the
trust or firm, a right to direct the distribution of funds or assets, a power to amend the trust deed
or partnership deed, and a power to revoke the trust or terminate the firm or partnership. The
draft guidance provides that a person is likely to be actually exercising significant influence and
control over the activities of a trust or firm if they are regularly involved in the running of the trust
or firm (for example, if they are the trustee of the trust).

In the case of conditions 4 and 5, a number of "safe harbours” are provided to exclude certain
categories of persons from being considered to be exercising significant influence or control
over a company, or a trust or firm (for example, professional advisers, commercial third parties
such as suppliers and customers, and employees acting in the course of their employment).

Further clarity on the meaning of “significant influence or control” is expected in the final
statutory guidance.

Indirect holdings

Individuals or legal entities may also be recorded on a PSC register where they meet one or
more of the conditions as a result of an indirect holding of shares or rights, or indirectly having
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the power to exercise (or actually exercising) significant influence or control over a company, or
a trust or firm.

Shares and rights will be held “indirectly” in a company (“Company A") where a legal entity (“B”)
holds the shares or rights in Company A satisfying the relevant condition, and someone else
(either an individual or another legal entity) (“C") holds a “majority stake” in B. In this case:

° if B is a RRLE — Company A must enter B’s details on the PSC register and B must enter
C’s details on its own PSC register;

. if B is not a RRLE — Company A must look to the ownership of B to identify any registrable
individuals or RRLEs who have a majority stake in B (which, in this case, would be C).
Company A must therefore enter C’s details on the PSC register.

The holding of a “majority stake” includes (using the above example) C holding a majority of the
voting rights in B, C holding shares in B and having the right to appoint or remove a majority of
B’s directors, C holding shares in B and controlling a majority of the voting rights by agreement
with other shareholders, and C having the right to exercise or actually exercising dominant
influence or control over B.

If C does not hold a majority stake in B, then it will not satisfy any of conditions 1 to 3 indirectly.
However, C may still satisfy conditions 4 or 5 if it indirectly has the power to exercise, or actually
exercises, significant influence or control over a company, or a trust or firm. Further guidance
as to how these conditions may be satisfied indirectly is expected in the final statutory guidance.

Interests held through an English limited partnership

Where shares or rights in a UK company are held as assets of an English limited partnership,
the company will generally be required to enter the details of the general partner on the PSC
register (provided that the general partner is a registrable individual or RRLE). This is because
the general partner will generally be the person controlling the management and activities of the
limited partnership, and will therefore satisfy condition 5 by virtue of being a person with
significant influence or control over the activities of a firm. An English limited partner will not
satisfy conditions 1 to 3 simply by virtue of being a limited partner. This principle is also
expected to apply to foreign limited partnerships.

What information will be contained in the PSC reqgister?

The PSC register must contain the following information in a clear and concise manner that is
relevant, appropriate, and proportionate:

Individual RRLE

¢ Name e Corporate or firm name

e Service address ¢ Registered or principal office

¢ Country of usual residence e Legal form and law by which it is governed
¢ Nationality o [f applicable, the register of companies in
e Date of birth which it is entered and its registration
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e Usual residential address number in that register
e Date on which he became registrable (for | e Date on which it became registrable (for
existing companies, April 6, 2016) existing companies, April 6, 2016)
e Which of the conditions for being a PSC e Which of the conditions for being a PSC
are met are met
e Whether any restrictions have been e Whether any restrictions have been
imposed imposed

In relation to conditions 1 and 2, the PSC register will need to record the level of shareholding
and/or voting rights held by the PSC by reference to defined limits (over 25% up to (and
including) 50%; over 50% up to (and including) 75%; and more than 75%). The final regulations
are expected to provide that if a registrable individual or RRLE satisfies any of the first three
conditions, a company does not have to record in its PSC register that such registrable
individual or RRLE also satisfies the fourth condition.

This information will be publicly accessible both on a company's PSC register and at
Companies House (as companies will be required to provide this information as part of the
annual confirmation statement, which is to replace the annual return from June 30, 2016), other
than an individual’s usual residential address, which will not be publicly disclosed in either case.
The day of an individual's date of birth will also be protected at Companies House (although this
will be displayed on the company’'s PSC register, which may be accessed on request; see
below). The exceptions to this are (i) all information held at Companies House will be
accessible by law enforcement agencies, and (i) Companies House will make residential
addresses available to credit reference agencies.

However, individuals will be able to apply for their personal information to be restricted if they
consider themselves to be at serious risk of violence due to the information being made public
and, in relation to their residential address specifically, due to such address being shared with
credit reference agencies.

What are a company’s (or other legal entity’s) responsibilities?

In order to produce the PSC register, the Act requires UK companies and other legal entities
falling within the regime to take reasonable steps to identify persons they know or suspect to
have, directly or indirectly, significant control over the company. Companies will do this by
giving notice to anyone that the company knows or has reasonable cause to believe to be a
registrable individual or RRLE in relation to the company. A company may also give notice to a
person if it knows or has reasonable cause to believe that the person knows the identity of a
registrable individual or RRLE or knows someone likely to have that knowledge, which may
include intermediaries or advisers.

The information on the PSC register will need to be sent to Companies House at least once
every 12 months (it will be submitted as part of the annual confirmation statement). Private
companies may opt to have the PSC information held solely at Companies House and not
maintain a separate PSC register.
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If a company fails to take reasonable steps to identify its PSCs, a criminal offence is committed
by the company and every officer of the company in default, punishable by imprisonment or a
fine.

A company’'s PSC register must never be blank. If, by April 6, 2016, it has not been possible
for a company to confirm the requisite information regarding its PSCs, this fact must be
entered on the PSC register. Going forward, a company must always have on its PSC
register information about its PSCs or the status in searching for its PSCs.

What are a PSC’s responsibilities?

A registrable individual or RRLE who has significant control over a company will be obliged to
inform the company of that fact and provide the relevant information for entry on the company’s
PSC register. Those who receive notices from the company are required to respond
appropriately and a failure to do so is a criminal offence.

In addition, a company can impose voting, transfer or other restrictions on a person who fails to
respond to a notice in certain circumstances.

Implications for corporate transactions

If a PSC repeatedly fails to respond to notices received from a company or other legal entity
requesting PSC information, the company or other legal entity may impose voting, transfer or
other restrictions on the PSC’'s shares, voting rights or other rights that it holds. Such
restrictions may include, for example, that the relevant shares cannot be sold or transferred
(and any agreement to sell or transfer the shares is void), that no rights associated with the
shares can be sold or transferred (and any agreement to sell such rights is void), or that no
rights may be exercised in respect of the shares. The existence of any restriction will be noted
on the PSC register.

In the context of share sales, we expect that buyers will, amongst other things, seek warranties
from sellers in relation to compliance with the PSC regime, to ensure that any shares and/or
rights being acquired are fully transferable, and that any agreement to sell or transfer such
shares and/or rights is valid and enforceable. We expect that review of the PSC register, along
with establishing compliance with the PSC regime and the existence of any restrictions over
shares and rights, will form a key part of a buyer’s due diligence.

* * *

If you have any questions, please feel free to contact any of your regular contacts at the firm.
You may also contact our partners and counsel listed on our website at
http://www.clearygottlieb.com.

CLEARY GOTTLIEB STEEN & HAMILTON LLP
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