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On 25 July 2014, the London Court of International Arbitration 
(LCIA) announced the adoption of its new arbitration rules 
(2014 Rules). The 2014 Rules, which replace the 1998 LCIA 
rules (1998 Rules), apply to arbitration proceedings instituted 
on or after 1 October 2014, unless the parties agree otherwise.

The 2014 Rules preserve all the key features of LCIA arbi-
tration, including with respect to the role of the LCIA in the 
appointment of the arbitral tribunal,1 the expedited formation 
of the tribunal,2 the conduct of multiparty proceedings3 and the 
confidentiality of the arbitration.4 At the same time, several sig-
nificant changes have been made, including with respect to the 
form of, and the law governing, the arbitration agreement,5 the 
conduct of the proceedings,6 and the granting of interim relief 
prior to the constitution of the tribunal.7

This paper provides an overview of the 2014 Rules and con-
siders their application to arbitration proceedings seated in Italy.

The LCIA and institutional arbitration in Italy 
The LCIA is the world’s oldest arbitral institution. It was founded 
in 1891 as the City of London Chamber of Arbitration, formally 
inaugurated on 23 November 1892, and renamed as the London 
Court of International Arbitration in 1903. As The Law Quarterly 
Review reported at the inauguration of the Chamber: 

This Chamber is to have all the virtues which the law lacks. It is to be 
expeditious where the law is slow, cheap where the law is costly, simple 
where the law is technical, a peacemaker instead of a stirrer-up of strife.8

Today, the LCIA is one of the world’s leading international insti-
tutions for commercial dispute resolution services.9 It is struc-
tured as a not-for-profit company limited by guarantee and 
operates under a three-tier structure, comprising (i) the com-
pany (ie, the LCIA itself) which has its own board, made up 
largely of prominent London-based arbitration practitioners, (ii) 
the Arbitration Court, the final authority for the proper applica-
tion of the rules, whose members are appointed by the board, and 
(iii) the Secretariat, headed by the Registrar, which is responsible 
for the day-to-day administration of all disputes referred to the 
LCIA.

In order to submit their disputes to LCIA arbitration, parties 
must include specific language in their arbitration agreement.10 
The LCIA will then administer the proceedings in accordance 
with the LCIA rules, subject to any amendments thereof by the 
parties and the application of the mandatory rules of the law of 
the seat (also known as the lex arbitri or procedural law of the 
arbitration). The functions of the LCIA are set forth in article D 
of its Constitution and detailed in the rules. These include:
•  the appointment of the arbitral tribunal,11 including in pro-

ceedings involving three or more parties;12

•  the expedited formation of the arbitral tribunal in cases of 
‘exceptional urgency;’13

•  the appointment of a temporary sole arbitrator to con-
duct emergency proceedings pending the formation or the 
expedited formation of the arbitral tribunal (emergency 
arbitrator);14

•  the expedited appointment of a replacement arbitrator;15

•  the revocation of any arbitrator’s appointment;16

•  the approval of a truncated tribunal’s decision to continue the 
arbitration, including the making of any award;17

•  up until the constitution of the arbitral tribunal, if the arbi-
tration agreement is written in more than one language of 
equal standing and the parties have not agreed otherwise, the 
determination of the language of the proceedings;18 and

•  the determination of the arbitration costs19 and of any pay-
ments to be made by the parties on account thereof.20

Italian arbitration law does not require that arbitration proceed-
ings seated in Italy be administered by an institution headquar-
tered in Italy. Accordingly, parties have the option of having their 
Italy-seated arbitration administered by the LCIA. The legal 
framework for institutional arbitration in Italy is set forth in arti-
cle 832 of the Italian Code of Civil Procedure (CPC). Under 
that provision:

1.  The agreement to arbitrate may refer to a set of pre-existing arbitra-
tion rules.

2.  If there is a conflict between the agreement to arbitrate and the 
arbitration rules to which such agreement refers, the agreement to 
arbitrate shall prevail.

3.  If the parties have not agreed otherwise, the arbitration rules in force 
at the time of the commencement of the arbitration shall apply to 
the proceedings.

[…]
5.  The arbitration rules may contemplate further grounds to challenge 

and replace arbitrators in addition to those already set forth in the 
statute.

6.  If the arbitral institution refuses to administer the arbitration, the 
agreement to arbitrate remains effective, but [articles 806-831 
CPC] apply [ie, the arbitration converts into ad hoc proceedings].

Institutional arbitration has become a popular means to resolve 
international commercial disputes in Italy, with around 1,500 
institutional arbitrations commenced in 2011–2012.21 However, 
LCIA arbitration remains largely unknown in Italy, mostly for 
cultural and linguistic reasons. As the LCIA statistics indicate, in 
the last five years no or virtually no Italian companies or indi-
viduals have participated in LCIA proceedings.22 This trend is 
unfortunate. Depending on the circumstances, LCIA proceedings 
may be a more appealing alternative to proceedings conducted 
under the aegis of other institutional rules. For instance, under 
the LCIA rules, arbitration costs are determined on an hourly-
rate basis. If the amount in dispute is large, LCIA proceedings 
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are likely to be less expensive than other forms of institutional 
arbitrations, where the arbitration costs are determined on an ad 
valorem basis. Likewise, if confidentiality is likely to be a matter 
of concern for the parties, the LCIA rules impose confidentiality 
obligations that have little or no equivalent in many other inter-
national arbitration rules. 

The arbitration agreement
The preamble of the 2014 Rules adopts a notion of ‘arbitration 
agreement’ that includes ‘any agreement, submission or reference 
howsoever made or evidenced in writing (whether signed or 
not)’. It is therefore possible under the 2014 Rules to institute 
LCIA proceedings based on an oral arbitration agreement, pro-
vided that it is evidenced in writing. 

Pursuant to article 16.4 of the 2014 Rules, the arbitration 
agreement is governed by the law of the seat. Thus, unless the 
parties agree otherwise, LCIA agreements providing for arbitra-
tion seated in Italy are governed by Italian law. 

Formal validity
Italian law contemplates two separate regimes applicable to for-
mal validity of arbitration agreements, depending upon whether 
the agreement to arbitrate is included in a submission agreement23 
or in an arbitration clause.24

Pursuant to article 807 CPC, submission agreements ‘must be 
made in writing, and must determine the subject matter of the 
dispute referred to arbitration’. Article 807 CPC further provides 
that the ‘in writing’ requirement is complied with if the submis-
sion agreement is ‘included in a telegram, telex, telecopier, or 
telematics message’. In contrast, article 808, first paragraph, CPC 
provides that arbitration clauses need only be ‘recorded’ in writ-
ing (ie, ‘in a document meeting the formal requirements set forth 
in article 807’). 

Thus, under Italian law, the ‘in writing’ requirement appli-
cable to submission agreements is arguably an ad substantiam 
requirement (ie, the submission agreement is null and void if 
it is not made in writing and is not executed by both parties), 
whereas arbitration clauses need only be ‘recorded’ (ie, evidenced, 
in writing). 

The notion of arbitration agreement adopted in the preamble 
of the 2014 Rules is consistent with the Italian rules govern-
ing formal validity of arbitration clauses. However, submission 
agreements providing for LCIA arbitration seated in Italy will be 
subject to the more relaxed formal requirement set forth in the 
preamble of the 2014 Rules only if article 807 is deemed to be a 
non-mandatory rule of Italian law, or if the rules on formal valid-
ity of the New York Convention apply. As to the latter point, the 
‘in writing’ requirement set forth in Article II of the New York 
Convention applies to both pre-dispute arbitration agreements 
and to submission agreements entered into after the dispute has 
arisen. Such requirement is satisfied if the arbitration agreement 
is either ‘signed by the parties’ or ‘contained in an exchange of 
letters or telegrams’, whether signed or not. Since the 1980s, 
Italian courts have treated article II of the New York Convention 
as a uniform rule governing the formal validity of international 
arbitration agreements, irrespective of the applicable national law. 
On this basis, they have routinely upheld the formal validity of 
international arbitration agreements executed by only one of the 
parties, or not executed at all, in cases where it was clear that the 
parties had agreed to arbitrate their disputes.25

LCIA arbitration users selecting Italy as the seat of their pro-
ceedings should be mindful of certain provisions of the Italian 

Civil Code (CC) contemplating a special regime for arbitration 
agreements included in general terms and conditions of a con-
tract, whereby the party executing those terms and conditions 
must specifically countersign in writing the arbitration agreement 
included therein.26 These rules are normally considered manda-
tory under Italian law. Accordingly, their application would not 
be excluded by merely relying upon the preamble of the 2014 
Rules. But if article II of the New York Convention is deemed 
to apply, it will prevail over any inconsistent Italian law provision.

Substantive validity 
As noted, pursuant to article 16.4 of the 2014 Rules, the arbi-
tration agreement is governed by the lex arbitri. This conflict-
of-laws rule aims to reconcile uncertainty regarding the law 
governing the arbitration agreement in the absence of a choice-
of-law clause applicable specifically to the arbitration agreement. 

Failing the parties’ specific choice, Italian courts have in a 
number of instances declined to determine the law governing the 
arbitration agreement by reference to the choice-of-law clause 
applicable to the main agreement, focusing instead on the lex 
arbitri.27 The approach followed by the 2014 Rules and Italian 
law is consistent with article V(1)(a) of the New York Convention, 
pursuant to which – in the absence of agreement – the validity of 
the arbitration agreement is determined based on the ‘law of the 
country where the award was made’, which is typically the law 
of the country where the arbitration has its seat.28

Courts in other jurisdictions, however, have adopted different 
approaches. Depending on the circumstances, they have given 
weight to the law governing the main agreement,29 international 
law,30 and the ‘validation principle’.31 The establishment of a uni-
form conflict of laws rule applicable to the arbitration agreement 
could reduce uncertainty in this area and it is a notable feature 
of the 2014 Rules.

The conduct of the arbitration proceedings
Consistent with the generally accepted territoriality principle, 
article 16.4 of the 2014 Rules provides that – in addition to gov-
erning the arbitration agreement – the lex arbitri also governs the 
conduct of the arbitration proceeding, determining among other 
things which state courts are competent to undertake supervisory, 
conservatory or other interim measures at the seat in relation to 
the arbitration proceedings, and the grounds upon which any 
award may be challenged.

Unless the parties agree otherwise, the default seat of any 
LCIA arbitration ‘shall be London’, but while the 1998 Rules 
provide that the LCIA Court will take a final decision concerning 
the seat, notably the 2014 Rules foresee that the arbitral tribunal 
will take such decision.32 If the parties reach agreement as to the 
seat of the arbitration after constitution of the arbitral tribunal, 
such agreement will be subject to the tribunal’s consent.33 In view 
of the importance of the seat, under the same territoriality prin-
ciple, as dictating the nationality of any award and thus the court 
of appropriate jurisdiction for any petition to set aside the award, 
article 16.1 of the 2014 Rules is indeed noteworthy. Whereas cer-
tain other leading institutional rules of international arbitration 
such as the 2012 International Chamber of Commerce Rules (the 
ICC Rules, article 18.1) or the 2010 Chamber of Arbitration of 
Milan Rules (the CAM Rules, article 4.3) provide that absent 
party agreement the institution will fix the seat, the LCIA has 
shifted the final say in this regard to the tribunal. This shift in the 
case of the LCIA is notable in two respects. On the one hand, 
it reinforces the principle of party autonomy by affording the 



www.globalarbitrationreview.com 79

Italy

parties the opportunity to agree on the seat even after the arbitral 
tribunal has been constituted, also as a function of the perceived 
‘fit’ between tribunal members and the nationality of the seat. On 
the other hand, the new rule enables the arbitral tribunal to fix 
a different seat than the parties have agreed, to the extent such 
agreement takes place after constitution of the tribunal, which 
seems to undercut the same principle of party autonomy. Notably, 
and consistent with article 16.3 of the 2014 Rules, article 816 
CPC provides that, unless the parties agree otherwise, the arbitral 
tribunal may hold any hearings, gather evidence and hold its 
deliberations at any convenient place. 

The 2014 Rules introduce several amendments to the rules 
governing the conduct of the proceedings. We consider these 
rules below in light of Italian arbitration law.

Request for arbitration
Under the 2014 Rules, the claimant is not required to pay the 
LCIA filing fee prior to institution of the arbitration, but rather 
merely to state in its request that such fee ‘is being paid’.34 This 
provision may be seen as enabling commencement of an LCIA 
arbitration effectively for all purposes, including timely inter-
ruption of any statute of limitations or prescription period, even 
in those cases where for logistical or other reasons simultaneous 
payment of the filing fee is not possible. The 2014 Rules also con-
template that the claimant may file its request and accompanying 
exhibits with the LCIA Registrar in ‘electronic form (as e-mail 
attachments)’,35 including by using a ‘standard electronic form’ 
that will be made ‘available online from the LCIA’s website’.36 
This too promises to facilitate even further the effective com-
mencement of an LCIA arbitration, particularly in international 
cases. 

The LCIA rules relating to the commencement of arbitration 
proceedings are not entirely consistent with Italian law on tolling 
of the statute of limitations period. On the one hand, Italian law 
explicitly characterises these as mandatory rules (article 2936 CC) 
and, on the other, it subjects tolling to the formal notification of 
a request for arbitration through the bailiffs service (article 2943, 
fourth paragraph, CC). To the extent the statute of limitations 
raises substantive law issues, the Italian mandatory rules on tolling 
of statute of limitations would apply to an arbitration seated in 
Italy only if Italian law were also the applicable substantive law.37

Response to the request for arbitration
Pursuant to article 2.1(ii) of the 2014 Rules, in its response the 
respondent must ‘confirm or deny’ all or part of the claims set 
forth in the request, ‘including the claimant’s invocation of the 
arbitration agreement in support of its claim’. In terms of possible 
waiver of jurisdictional objections, prudence would dictate that 
a respondent who contemplates possibly making a jurisdictional 
objection should at least expressly reserve, in the response, its right 
to make such an objection more fully in the subsequent proceed-
ings, and normally at the latest in its fuller statement of defence, 
consistent with the express provision to this effect in article 23.3 
of the 2014 Rules. 

Pursuant to article 817 CPC, the party failing to raise a juris-
dictional objection in the first defence ‘following acceptance of 
the arbitrators to act’ may not on this basis challenge the arbitral 
award. In the LCIA context, however, it is unclear whether the 
event triggering the sanction in article 817 is the mere acceptance 
by the arbitrators, or the actual appointment of the tribunal by the 
LCIA, which typically follows such acceptance.

Time limits
Consistent with the general trend toward more express provi-
sions respecting time and cost efficiency, the 30-day time limits set 
forth in the 1998 Rules have been reduced to 28 days. This new 
time limit applies, in particular, to the filing of the respondent’s 
response. While this difference may be considered modest, it can 
be seen as serving as an additional basis for contending that the 
2014 Rules are meant overall to provide for greater speed. 

Constitution of the tribunal
Pursuant to article 5.1 of the 2014 Rules, no dispute concern-
ing the ‘sufficiency of the request or the response’ impedes the 
constitution of the tribunal. In this respect, the 2014 Rules, like 
the previous 1998 Rules, do not provide for any kind of ‘prima 
facie’ assessment by the institution as to whether it is satisfied that 
an arbitration agreement under the Rules may exist; this stands 
in contrast to the 1998 ICC Rules and, arguably in reinforced 
form, the 2012 ICC Rules (article 6.4), and the 2010 CAM Rules 
(article 11).

Consistent with the practice under certain other administered 
arbitration rules, the 2014 Rules provide only general guidance 
as to the impartiality and independence of the arbitrators. In par-
ticular, all prospective LCIA arbitrators must file a statement of 
acceptance and independence, including to the effect that the 
prospective arbitrator is ‘ready, willing and able to devote sufficient 
time, diligence and industry to ensure the expeditious conduct of 
the arbitration’.38 

On the other hand, article 815 CPC lays down specific 
grounds upon which to challenge the impartiality and independ-
ence of an arbitrator, including cases in which the arbitrator:
•  has an interest in the dispute, either directly or through an 

entity, association or corporation of which he is a director 
(article 815 CPC);

•  has a close family or de facto relationship with one of the par-
ties, their counsel or legal representatives (article 815 CPC); 

•  is a party to a pending lawsuit against one of the parties, their 
counsel or legal representatives (article 815 CPC);

•  has a professional relationship with one of the parties that is 
of such a nature as to call into question his impartiality and 
independence (article 815 CPC); or

•  has given legal advice or provided an expert opinion or testi-
mony on the dispute to a party (article 815 CPC).

Parties must raise any challenge under article 815 CPC within 
‘10 days from the date when the arbitrator being challenged was 
nominated or when the party making the challenge was informed 
of the facts and circumstances on which the challenge is based’ 
(article 815 CPC). While the imposition of a time limit within 
which to challenge an arbitrator is consistent with the need to 
achieve certainty in the composition of the tribunal, it is difficult 
to reconcile with the supposedly mandatory nature of article 815 
CPC. Moreover, any challenge of an award based on an arbitrator’s 
lack of impartiality or independence is statutorily premised on the 
party having timely raised the matter in the arbitration (article 
829 CPC), which also indicates that article 815 is not mandatory.

Notably, among the grounds for challenge set forth in article 
815 there are some that the 2004 IBA Guidelines on Conflict 
of Interest in International Arbitration explicitly characterise as 
‘waivable’.39 It would therefore appear that any assessment of the 
arbitrators’ impartiality and independence should be carried out 
with reference to the circumstances of the case, and not by abstract 
reference to the list provided by article 815 CPC.
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Calendar of the proceedings
Again, consistent with the general trend to include express pro-
visions respecting increased speed and efficiency in arbitration, 
article 15.10 of the 2014 Rules provides that the tribunal ‘shall 
seek to make its final award as soon as reasonably possible follow-
ing the last submission from the parties (whether made orally or 
in writing)’. To that effect, the tribunal is required to ‘set aside 
adequate time for deliberations as soon as possible after that last 
submission’, and ‘notify the parties of the time it has set aside’. In 
this regard, it is notable that unlike certain other institutional rules 
such as the ICC Rules (article 27) or the CAM Rules (article 28), 
the LCIA Rules do not expressly foresee a formal declaration by 
the arbitral tribunal of the ‘closing’ of the proceedings with respect 
to the matters to be decided in the award. Depending on the case, 
it may therefore make sense to clarify in an LCIA arbitration that 
after the ‘last submission’ for purposes of article 15.10 no further 
submissions may be made, or evidence produced, with respect to 
the matters to be decided in the award unless requested or author-
ised by the arbitral tribunal itself.

Legal representation
Article 18.3 of the 2014 Rules provides that any changes in, or 
additions to, the parties’ legal representatives should be notified to 
all other parties, the tribunal and the LCIA Registrar. Any such 
changes are conditional upon the tribunal’s approval, which may 
be withheld if the change ‘compromise[s] the composition of the 
arbitral tribunal or the finality of the award (on the grounds of 
possible conflict or other like impediment)’.40 This notable provi-
sion, which does not have a counterpart in most other leading 
institutional rules, may be seen as enabling the tribunal to address 
potential conflicts issues as early as possible in the proceedings, and 
not only when new counsel makes a formal first appearance in 
the proceedings. It may also be seen as encouraging parties who 
contemplate changes or additions to their counsel to consider 
them earlier and more specifically with respect to their possible 
effect on the composition of the tribunal and the relevance of that 
composition to enforceability of the award. 

Parties’ conduct and apportionment of costs
The 2014 Rules contain an annex prescribing ‘general guidelines’ 
for the conduct of the parties’ legal representatives in the arbitra-
tion, which are intended to ‘promote the good and equal conduct 
of the parties’ legal representatives appearing by name within the 
arbitration’. Pursuant to article 18.5 of the 2014 Rules, each party 
is required to ensure that its legal representatives have agreed to 
comply with these guidelines, which broadly provide that such 
representatives must not:
•  engage in activities intended unfairly to obstruct the arbitra-

tion or to jeopardise the finality of the award;
•  knowingly make any false statements to the tribunal or the 

LCIA Court;
•  knowingly procure or assist in the preparation of or rely upon 

any false evidence presented to the tribunal or the LCIA 
Court;

•  knowingly conceal or assist in the concealment of any docu-
ment that is ordered to be produced by the tribunal; and

•  initiate unilateral contact with a member of the tribunal or 
the LCIA Court without written disclosure to all the parties, 
the tribunal and (where appropriate) the LCIA Registrar.

A breach of these standards would typically be considered by the 
tribunal when apportioning costs between the parties in the final 

award pursuant to article 28.4 of the 2014 Rules. It could also 
give rise to adverse inferences against the non-compliant party 
(for instance, in the context of a failure or refusal to produce 
documents or to make available any evidence, including witness 
testimony, ordered to be produced). 

Notably, article 18.6 of the 2014 Rules expressly provides that 
in the event of a violation of the general guidelines the tribunal 
may order one or more sanctions against the legal representative, 
including a ‘written reprimand’, a ‘written caution’ and any other 
measure necessary to fulfil the tribunal’s own general duties to act 
fairly and impartially, to give each party a reasonable opportunity 
to be heard, and to adopt procedures ‘suitable to the circumstances 
of the arbitration’.41 In this regard, the 2014 Rules may be seen 
as taking even further, through an express recitation of rights and 
duties of the parties’ legal representatives and the tribunal mem-
bers, the trend toward codification of a duty of good faith in arbi-
tration raised in (eg, the 2010 International Bar Association Rules 
on the Taking of Evidence in International Arbitration (Preamble 
No. 3, article 9.7)).

The emergency arbitrator
The 2014 Rules include provisions for the appointment of an 
emergency arbitrator to ‘conduct emergency proceedings pending 
the formation or the expedited formation of the arbitral tribunal’ 
for the adoption of ‘emergency relief ’, ‘unless otherwise agreed 
by the parties’.42 The increasing inclusion of emergency arbitrator 
provisions in institutional arbitration rules reflects the potential 
importance of interim emergency relief requests in arbitration 
generally and an increasing dissatisfaction of some arbitration users 
with the ability to obtain such relief through the state courts, 
whether at the seat or elsewhere.43 It may also be seen as a grow-
ing acknowledgment on the part of arbitral institutions that there 
can be a significant ‘vacuum of authority’ between the time of 
commencement of the arbitration and the subsequent constitu-
tion of the tribunal, and that some form of emergency procedure 
is therefore required to fill that gap. 

The main features of the LCIA emergency arbitrator provi-
sions set forth in the 2014 Rules are similar to those of other 
arbitral institutions, and can be summarised as follows:
•  the party seeking emergency relief must file an application for 

the appointment of an emergency arbitrator with the LCIA 
Registrar. A copy of the application must be provided to all 
other parties to the arbitration;44

•  the LCIA Court shall determine the application ‘as soon as 
possible in the circumstances’ and, if the application is granted, 
appoint an emergency arbitrator ‘within three days of the 
registrar’s receipt of the application (or as soon as possible 
thereafter)’;45

•  consistent with the nature of the emergency proceedings, the 
emergency arbitrator may conduct the proceedings in any 
manner that is deemed appropriate, affording each party an 
opportunity to be consulted on the claim for emergency 
relief, but without being required to hold a hearing;46

•  the emergency arbitrator ‘shall decide’ the claim for emer-
gency relief ‘as soon as possible, but no later than 14 days 
following’ the emergency arbitrator’s appointment;47 and

•  the claim for emergency relief may be decided by ‘order or 
award’. In the event the claim is decided in an award, it ‘shall’ 
‘take effect as an award under article 26.8’, and thus ‘shall be 
final and binding’ (subject to variation, discharge, or revoca-
tion by the tribunal) and the parties undertake to carry it out 
it ‘immediately and without delay’.48
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Importantly, pursuant to article 9.14 of the 2014 Rules parties 
may ‘opt in’ or ‘opt out’ of the new emergency arbitrator provi-
sions, and thus careful attention to this option is called for. Thus 
the provisions shall not apply if the parties have concluded their 
LCIA arbitration agreement before 1 October 2014 and have not 
agreed in writing to opt in to the provisions. The provisions shall 
also not apply if the parties have agreed in writing at any time to 
opt out of them. Accordingly, recitals in arbitration agreements 
stating, for example, that the parties ‘agree to the LCIA Rules as 
in effect on the date of signing of this contract’ or ‘agree to the 
LCIA Rules as in effect on the date of commencement of arbitra-
tion’ are to be treated with circumspection by parties who wish 
or do not wish, as the case may be, to avail themselves of the new 
emergency arbitrator provisions. Furthermore, the provision that 
emergency relief could be granted in the form of an award is a 
considerable improvement relative to similar emergency proceed-
ings under other rules and should make it comparatively easier to 
enforce interim measures. At the same time, the enforcement of 
an award for emergency relief is unlikely to fall within the scope 
of the New York Convention, and would thus depend on the law 
of the place where enforcement is sought.

The parties’ agreement in respect of an emergency arbitrator’s 
power to grant interim relief is subject to the mandatory rules 
of the lex arbitri. Italian law generally prohibits the granting of 
arbitral interim measures, including those issued by an emergency 
arbitrator. Specifically, pursuant to article 818 CPC, ‘arbitrators 
may not grant attachments or other interim measures, unless oth-
erwise provided by law.’ At present, the only exception to the arti-
cle 818 prohibition is included in article 35 of Legislative Decree 
No. 5 of 17 January 2003, which empowers arbitrators to suspend 
the effectiveness of a shareholders’ resolution pending final adjudi-
cation of a dispute relating to its validity. Italian arbitration scholars 
characterise article 818 as an unquestionably mandatory provi-
sion of Italian arbitration law, a position that was endorsed by the 
Italian Supreme Court in 2009,49 and an ICC tribunal in 2012.50 
Parties to an LCIA arbitration seated in Italy would therefore have 
to resort to the state court of Italy or other competent jurisdiction 
to obtain interim relief. Italian courts have proven to be more 
efficient and expeditious than one might expect in granting a 
wide range of highly effective relief, including on an ex parte basis.

The authors wish to thank Ludovica Marvasi for her assistance in the 
preparation of this paper.
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agreements.’ G.B. Born, International arbitration agreements: legal 

framework, in G.B. Born, International Arbitration: Law and Practice, 

2012, p. 56. See, eg, Comité populaire de la municipalité de Khoms 

El Mergeb v. Dalico Contractors, JDI (Clunet) 121 [1994], 432 in which 

the French Cour de cassation held that ‘by virtue of a substantive 

rule of international arbitration […] the existence and effectiveness 

of the arbitration agreement are to be assessed, subject to the 

mandatory rules of French law and international public policy, on 

the basis of the parties’ common intention, there being no need to 

refer to any national law.’

31  See, eg, Article 178(2) Swiss Private International Law Act, which 

provides that ‘an arbitration agreement is valid if it conforms either 

to the law chosen by the parties, or to the law governing the 

subject-matter of the dispute, in particular the main contract, or to 

Swiss law.’

32  Article 16.1 of the 2014 Rules.

33  Article 16.1 of the 2014 Rules.
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