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Adjusting Expectations — New German Bondholder Act
not Applicable to All Existing Bonds

Recent court decisions by the District Court of Frankfurt am Main (the “District
Court”) and the Court of Appeals of Frankfurt am Main (the “Court of Appeals”) are
forcing market participants to adjust their expectations that the new German Bondholder
Act (Schuldverschreibungsgesetz, the “2009 Act”)* can be used to restructure German
law-governed bonds issued prior to August 5, 2009.

Background

Under German law, and in particular under the German Bondholder Act of 1899
(Schuldverschreibungsgesetz von 1899, the “1899 Act”) as in force until August 4, 20009,
fundamental restructuring measures (such as waivers of principal) could not be resolved
by majority vote on the basis of collective action clauses. In this respect, German law
was not in line with international standards. This was one of the reasons that lead
German issuers to use increasingly non-German laws (particularly English law or New
York law) to govern their bonds.

In order to address these perceived shortfalls of German law, the German
legislature enacted the 2009 Act, which applies to bonds issued on or after August 5,
2009. The 2009 Act provides issuers of German law-governed bonds with a large degree
of flexibility to include collective action clauses in their bonds to aid restructurings. In
particular, bondholders may now agree to waivers of principal, reschedulings of debt or
debt-equity swap, each by majority vote.

For bonds that had been issued before the 2009 Act became effective, the 2009
Act contains a provision that allows the holders of those bonds to “opt-in” to the 2009
Act. On that basis, most market participants believed that it would be possible to subject
existing bonds to the 2009 Act by super-majority vote (75% of the bonds present and
voting) and then approve amendments to the terms and conditions of the bonds by
majority vote or super-majority vote, as applicable pursuant to the 2009 Act.

Pfleiderer and Q-Cells, two troubled German corporate groups that had issued
bonds prior to August 5, 2009, sought to use the “opt in” mechanism to restructure bonds
issued by them (in each case through Dutch finance subsidiaries). Certain bondholders
that were unhappy with the restructuring proposals filed complaints challenging the
bondholder resolutions, thus blocking the restructurings.

! Reference is made to our related memorandum of August 2009 --
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The Decisions

Pfleiderer.? In the case brought against Pfleiderer, the Court of Appeals held on
March 27, 2012 (published on March 30, 2012) in a non-appealable court order that the
2009 Act does not apply to German law-governed bonds that had been issued by a non-
German finance subsidiary of the German parent prior to August 5, 2009. The court
based its ruling on a narrow interpretation of the wording of the 2009 Act, as well as the
rationale that bondholders must be able to rely on the fact that, in respect of bonds issued
by non-German issuers prior to August 5, 2009, rules for majority votes did not exist at
the time of issuance.

In other words, since the 1899 Act had not permitted amendments to German
law-governed bonds issued by non-German issuers, Pfleiderer bondholders could not
validly opt to have the 2009 Act apply to the Pfleiderer bonds. As a consequence of this
ruling, Pfleiderer was unable to achieve a consensual restructuring with its bondholders
and filed for insolvency on March 28, 2012.

The District Court had also held that the 2009 Act could not apply because the
bonds were partially governed by German law and to a limited extent by Dutch law. In
the court’s view, the 2009 Act requires that the terms and conditions be exclusively
governed by German law, and accordingly any split choice of law contained in a bond’s
terms and conditions would render the 2009 Act inapplicable. The Court of Appeals did
not address this argument, and it remains to be seen whether other courts will reach the
same conclusion where a German issuer’s bonds are governed in part by German law
and in part by the law of another jurisdiction.

Q-Cells.® In a similar case brought against Q-Cells by certain of its bondholders,
the District Court likewise held in an appealable court order that the 2009 Act does not
apply to German law-governed bonds issued by non-German issuers prior to August 5,
2009. The decision, which blocked an otherwise consensual restructuring, similarly
caused Q-Cells to file for insolvency on April 3, 2012.

The Consequences

The Pfleiderer and Q-Cells court decisions call into question the ability of issuers
and bondholders to validly “opt in” the application of the 2009 Act by majority vote for
bonds issued prior to August5, 2009. In particular, under these decisions any non-
German issuers (including non-German finance subsidiaries issuing bonds for German
groups) are excluded from opting in to the 2009 Act, unless the terms and conditions of
the bonds already contain a collective action clause.

While the court decisions thus constitute a significant setback for out-of-court
restructurings involving bonds issued by non-German issuers prior to August 5, 20009,

2 OLG Frankfurt am Main, court order of March 27, 2012, 5 AktG 3/11; LG Frankfurt am Main, court order of
October 27, 2011, 3-05 O 60/11.

3 LG Frankfurt am Main, court order of October 27, 2011, 3-05 O 142/11 and others.
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the decisions leave open the use of “opt in” resolutions for bonds issued by German
issuers. Also, it remains to be seen whether the German legislature will amend the 2009
Act in order to have it specifically apply to bonds issued by non-German issuers prior to
August 5, 2009. In any event, notwithstanding these clarifications, the 2009 Act remains
a powerful tool for the restructuring of German law-governed bonds issued on or after
August 5, 2009.

If you have any questions in regard to the issues addressed herein, please feel free
to contact Dr. Werner Meier (wmeier@cgsh.com), Michael Kern (mkern@cgsh.com), or
Christoph Schauenburg (cschauenburg@cgsh.com) at the Frankfurt office of Cleary
Gottlieb or any of our partners and counsel listed under “Germany”, “Lawyers in this
Practice”, under the “Practices” section, “Regions”, of our website at
http://www.cgsh.com.
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