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Going Private Transactions - MFW's Bumpy Road to 
Business Judgment Review 

On Friday the Delaware Supreme Court affirmed then-Chancellor Strine’s grant of 
summary judgment in the MFW case, which set forth a roadmap for a less rigorous standard of 
review for going private transactions by controlling stockholders.  The Supreme Court agreed 
that if specified steps were taken in such a transaction, the courts would not review the 
transaction under the stringent “entire fairness” test, but instead would apply the more 
deferential business judgment rule.  However, the Supreme Court’s conditions for business 
judgment review, taken together with the process for establishing these conditions, makes it 
unlikely that many controlling stockholders will elect to go down this path; even more unlikely 
than we expected after the Chancellor’s opinion last year, as discussed in our June 25, 2013 
memorandum (Controlling Stockholder “Going Private” Transactions after In Re MFW: Reasons 
to Be Wary of the Path to the Business Judgment Rule). 

In Friday’s opinion, the Supreme Court concluded that business judgment review will be 
available in a going private transaction with a controlling stockholder only if all of the following 
conditions are satisfied: 

- The controlling stockholder conditions the transaction, from the time it makes its 
initial proposal, on approval of both a special committee and a majority vote of the 
outstanding shares owned by unaffiliated stockholders (generally referred to as a 
majority-of-the-minority vote, even if the unaffiliated shares are actually a majority of 
the outstanding shares); 

- The special committee is independent and empowered to select its own advisors 
and to say no “definitively” and thus veto a proposed transaction; 

- The special committee meets its duty of care in negotiating a fair price (a condition 
that the Court appears to view as involving a combination of both traditional “due 
care” process considerations and substantive results akin to those necessary to 
satisfy the “fair price” prong of the entire fairness test); and 

- The majority-of-the-minority vote is fully informed and there is no coercion of the 
minority. 

Most significantly, the Supreme Court then noted that the MFW complaint itself would 
have survived a motion to dismiss under these standards because it adequately pleaded that 
the price of the merger was too low (citing allegations that certain ratios were well below those 
in similar transactions; that the merger price was lower than the trading price two months earlier; 
that the share price was depressed at the relevant time due to short-term factors; and that 
commentators viewed the initial offer and ultimate merger price as surprisingly low). According 
to the Supreme Court, “These allegations about the sufficiency of the price call into question the 
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adequacy of the special committee’s negotiations, thereby necessitating discovery on all of the 
new prerequisites to the application of the business judgment rule” (emphasis added). 
Furthermore, if a plaintiff “can plead a reasonably conceivable set of facts showing that any or 
all of those enumerated conditions did not exist” then the case would not be dismissed and the 
plaintiff can conduct discovery.  Then, if after discovery, triable issues of fact remain about 
whether any of the requirements for business judgment review are satisfied, “the case will 
proceed to a trial in which the court will conduct an entire fairness review.”  

Thus, while the Supreme Court’s analysis was animated by the apparent view that a 
controlling stockholder’s take-private transaction with the features described above should be 
treated as an arm’s length third party acquisition, the practical result will likely be far different.  
Assuming the plaintiff can satisfy the seemingly easy pleading burdens of raising some question 
about the fairness of the price or, for example, raising issues about the independence or 
engagement of the committee, the case will survive dismissal at the pleading stage.  This 
means the buyer will incur what will likely be substantial discovery costs.  Only thereafter will the 
defendants be able to move for summary judgment (as did the MFW defendants).  If the 
Chancery Court concludes at the summary judgment stage that there are no genuine issues of 
material fact and that the MFW standard has been met, then it will apply the business judgment 
rule, and (given the finding necessary to conclude that the MFW standard has been satisfied) 
almost inevitably dismiss the case.  But succeeding on summary judgment will not be easy in 
this context, where the defendants will have the burden of establishing the absence of issues of 
fact as to whether the criteria for the applicability of the business judgment rule have been 
satisfied.  Indeed, the Court highlights that the plaintiffs in MFW failed to submit any factual or 
expert affidavits to create issues of fact as to the achievement of a fair price and how ordinarily 
there are issues of fact for resolution at trial relating to a fair price determination.   

Moreover, if defendants can establish satisfaction of all the MFW conditions  and 
therefore benefit from the presumption of the business judgment rule at the summary judgment 
stage or at trial, they would almost certainly have prevailed under entire fairness review even 
before MFW.   Furthermore, if the defendants can establish the presence of a well-constituted 
and functioning special committee that meets its duty of care in negotiating a fair price, as well 
as the MFW conditions on the satisfaction of the duty of disclosure and absence of coercion, 
then the defendants are likely to prevail under entire fairness even though the controlling 
stockholder had neither committed at the outset to proceed only with a majority-of-the minority 
vote condition nor agreed later in the process to such condition. 

Will this approach meaningfully change the incentives of controlling shareholders in 
structuring these transactions and assessing related litigation risks?  Despite the good 
intentions of the Delaware courts to encourage controlling stockholders to utilize an approach 
that is most favorable to the unaffiliated stockholders, we do not believe that many controlling 
stockholders considering a going-private transaction will be inclined to follow this blueprint due 
to the following considerations: 

- Plaintiffs will likely be able in most cases to avoid motions to dismiss based on 
allegations challenging the fairness of the price.  In addition, as we noted last year 
with respect to the Chancery Court decision, in many cases the plaintiff will be able 
to adequately allege a basis to challenge the independence of members of the 
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special committee, the quality of the committee’s process, and the quality of the 
proxy statement disclosure.  Thus, the controlling stockholder would likely still be 
subject to the distractions and costs of extensive discovery – a result the Supreme 
Court found to be appropriate in MFW itself.  In addition, plaintiffs may similarly be 
able to defeat motions for summary judgment by producing factual and expert 
affidavits (which the MFW plaintiffs failed to do) on the subject of fair price and 
thereby drive the case to a costly trial.  

- High execution risks are often created by an unwaivable majority-of-the-minority 
condition, as evidenced by a number of recent transactions and proposed 
transactions. 

- Following the Court’s approach is unlikely to reduce the costs of settling most typical 
stockholder class actions challenging going private transactions, as discussed in our 
prior memorandum and analyzed based on a data set of five years of going private 
transactions in an article we published in the Delaware Journal of Corporate Law.  

- A transaction with a proxy statement meeting the applicable Delaware duty of 
disclosure, which transaction is subject to entire fairness scrutiny as a result of the 
presence of a special committee but no majority-of-the-minority vote condition, 
should withstand plaintiffs’ motion to enjoin stockholder approval of the transaction, 
because there will be an adequate opportunity for a post-closing trial on a damages 
remedy.  Moreover, there are a number of precedents for defendants’ winning entire 
fairness trials after the closing of the transaction if an effective special committee 
had negotiated the merger, even in the absence of a majority-of-the-minority vote 
condition.         

- The controlling stockholder will sharply limit its flexibility for an unspecified period by 
making MFW’s required, upfront commitment to proceed only if the special 
committee approves the transaction and there is a majority-of-the-minority vote 
condition.  

Accordingly, we expect that controlling stockholders in most contexts will negotiate with 
a special committee but not commit to (or, often, even subsequently agree to) a majority-of-the-
minority condition, and that they will instead retain flexibility.  This flexibility will include the 
possibility, if negotiations are unsuccessful, to switch to a unilateral tender offer conditioned on 
a majority-of-the-minority tender under the Pure Resources line of cases, where a special 
committee would be empowered to make it’s informed recommendation to stockholders, but 
would not have veto power. 

 

*  * * 
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In connection with these topics, please do not hesitate to reach out to your regular 
contacts at Cleary Gottlieb or any of the U.S. M&A partners listed and linked below.  

 
 

Laurent Alpert 
 

Chantal E. Kordula Benet J. O’Reilly 

Christopher E. Austin 
 

David Leinwand Michael L. Ryan 

Richard J. Cooper 
 

Jeffrey S. Lewis 
 

Matthew P. Salerno 

Robert P. Davis Victor I. Lewkow  
 

Paul J. Shim 

David I. Gottlieb Paul Marquardt 
 

Paul Tiger 

William A. Groll Glenn P. McGrory 
 

Neil Whoriskey 

Ethan A. Klingsberg 
 

Filip Moerman  

 
 

http://www.cgsh.com/lalpert/
http://www.cgsh.com/ckordula/
http://www.cgsh.com/boreilly/
http://www.cgsh.com/caustin/
http://www.cgsh.com/dleinwand/
http://www.cgsh.com/mryan/
http://www.cgsh.com/rcooper/
http://www.cgsh.com/jlewis/
http://www.cgsh.com/msalerno/
http://www.cgsh.com/rdavis/
http://www.cgsh.com/vlewkow/
http://www.cgsh.com/pshim/
http://www.cgsh.com/dgottlieb/
http://www.cgsh.com/pmarquardt/
http://www.cgsh.com/ptiger/
http://www.cgsh.com/wgroll/
http://www.cgsh.com/gmcgrory/
http://www.cgsh.com/nwhoriskey/
http://www.cgsh.com/eklingsberg/
http://www.cgsh.com/fmoerman/


 

 

clearygottlieb.com 

Office Locations 
NEW YORK 
One Liberty Plaza 
New York, NY 10006-1470 
T: +1 212 225 2000 
F: +1 212 225 3999 

WASHINGTON 
2000 Pennsylvania Avenue, NW 
Washington, DC 20006-1801 
T: +1 202 974 1500 
F: +1 202 974 1999 

PARIS 
12, rue de Tilsitt 
75008 Paris, France 
T: +33 1 40 74 68 00 
F: +33 1 40 74 68 88 

BRUSSELS 
Rue de la Loi 57 
1040 Brussels, Belgium 
T: +32 2 287 2000 
F: +32 2 231 1661 

LONDON 
City Place House 
55 Basinghall Street 
London EC2V 5EH, England 
T: +44 20 7614 2200 
F: +44 20 7600 1698 

MOSCOW 
Cleary Gottlieb Steen & Hamilton LLC 
Paveletskaya Square 2/3 
Moscow, Russia 115054 
T: +7 495 660 8500 
F: +7 495 660 8505 

FRANKFURT 
Main Tower 
Neue Mainzer Strasse 52 
60311 Frankfurt am Main, Germany 
T: +49 69 97103 0 
F: +49 69 97103 199 

COLOGNE 
Theodor-Heuss-Ring 9 
50688 Cologne, Germany 
T: +49 221 80040 0 
F: +49 221 80040 199 

ROME 
Piazza di Spagna 15 
00187 Rome, Italy 
T: +39 06 69 52 21 
F: +39 06 69 20 06 65 

MILAN 
Via San Paolo 7 
20121 Milan, Italy 
T: +39 02 72 60 81 
F: +39 02 86 98 44 40 

HONG KONG 
Cleary Gottlieb Steen & Hamilton (Hong Kong) 
Hysan Place, 37th Floor 
500 Hennessy Road 
Causeway Bay 
Hong Kong 
T: +852 2521 4122 
F: +852 2845 9026 

BEIJING 
Twin Towers – West (23rd Floor) 
12 B Jianguomen Wai Da Jie 
Chaoyang District 
Beijing 100022, China 
T: +86 10 5920 1000 
F: +86 10 5879 3902 

BUENOS AIRES 
CGSH International Legal Services, LLP- 
Sucursal Argentina 
Avda. Quintana 529, 4to piso  
1129 Ciudad Autonoma de Buenos Aires 
Argentina 
T: +54 11 5556 8900  
F: +54 11 5556 8999 

SÃO PAULO 
Cleary Gottlieb Steen & Hamilton 
Consultores em Direito Estrangeiro 
Rua Funchal, 418, 13 Andar 
São Paulo, SP Brazil 04551-060 
T: +55 11 2196 7200 
F: +55 11 2196 7299 

ABU DHABI 
Al Sila Tower, 27th Floor 
Sowwah Square, PO Box 29920 
Abu Dhabi, United Arab Emirates 
T: +971 2 412 1700 
F: +971 2 412 1899 

SEOUL 
Cleary Gottlieb Steen & Hamilton LLP 
Foreign Legal Consultant Office 
19F, Ferrum Tower 
19, Eulji-ro 5-gil, Jung-gu 
Seoul 100-210, Korea 
T: +82 2 6353 8000 
F: +82 2 6353 8099 

 


