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Extensive Changes to Federal Subpoena Practice  
Will Take Effect on December 1 

Federal subpoena practice will change in several important respects on 
December 1, when extensive amendments to Rule 45 of the Federal Rules of Civil 
Procedure are scheduled to take effect.  Rule 45 subpoenas are the vehicle that parties 
to a civil litigation use to seek deposition testimony and documents from non-parties.  
Parties may also use Rule 45 subpoenas to require a party witness to testify at trial or a 
hearing. 

The amendments that take effect on December 1 make a number of 
important changes to Rule 45.  First, the process of issuing and serving a subpoena will 
be simplified: all subpoenas will now issue from the court presiding over the lawsuit for 
which evidence is sought, rather than the court where the target of the subpoena is 
located, and parties may effect service anywhere in the United States.  Second, a major 
structural change unifies all place of compliance provisions in Rule 45(c).  The 
substance of those provisions generally remains unchanged, but the place of service no 
longer has any bearing on the place of compliance. Third, the amendments clarify that a 
trial subpoena cannot command a party or party officer to travel more than 100 miles 
from where he or she resides, is employed or regularly conducts business in order to 
testify at a trial out of state.  Fourth, the amendments authorize the transfer of 
subpoena-related motions from the “compliance court” (the court in the district where 
compliance is required) to the “issuing court” if the non-party consents or there are 
exceptional circumstances meriting transfer.  Finally, a court may issue contempt 
sanctions for failure to comply with a subpoena or related order, and if the underlying 
motion had been transferred to the issuing court, disobedience would be contempt of 
both the issuing court and the compliance court.   

1.  Issuing and Serving Rule 45 Subpoenas 

The rules for issuing and serving subpoenas will be much simpler under 
revised Rule 45 than they are today.  First, the court in which a case is pending will be 
the issuing court for any subpoena related to that case.  Currently, a subpoena must 
issue from the court where compliance is required.  Second, the revised rule permits 
service of civil subpoenas anywhere in the United States (aligning the practice with 
Federal Rule of Criminal Procedure 17(e)).  This eliminates the current geographical 
restrictions on subpoena service in the United States.  The other provisions of Rule 45 
regarding service remain the same.   
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Another amendment to Rule 45 highlights the requirement that any party 
issuing a subpoena seeking only the production of information or documents or an 
inspection of premises before trial must serve notice of the subpoena on all other 
parties to the action before serving the subpoena on the intended recipient.  This will 
facilitate the ability of other parties to obtain access to what is produced in response to 
the subpoena.  Although Rule 45 has required this type of notice for over two decades, 
many practitioners routinely fail to comply.  The notice requirement will now appear 
more prominently in Rule 45(a)(4).  Because another purpose of the notice is to allow 
other parties to the case to object to the subpoena or serve one seeking additional 
information, a related substantive change requires that the party attach a copy of the 
actual subpoena to the notice of subpoena.  The notice requirement does not apply to 
subpoenas that also seek deposition testimony, because in that circumstance the goal 
of providing notice to all other parties will be achieved by means of the notice of 
deposition required by Rule 30(b). 

2.  Compliance with Subpoenas 

The amended place of compliance provisions remain essentially the same 
as in the current rule.  However, where a subpoena is served is no longer critical to the 
place of compliance.  In addition, a major structural change to the rule consolidates all 
place-of-compliance provisions in Rule 45(c).   

To minimize the burden of compliance on non-parties, the amendments 
specify that the place for production of documents or electronically stored information 
must be “within 100 miles of where the person resides, is employed, or regularly 
transacts business in person.”  Fed. R. Civ. P. 45(c)(2)(A).  This provision seeks to 
ensure that any necessary litigation about compliance will occur at a location convenient 
for the subpoena recipient.  The subpoenaing party and the recipient may, however, 
make other agreements about the place of production.  For example, the recipient may 
agree to produce electronically stored information by sending it more than 100 miles by 
mail or electronic means.   

3.  Limits on Trial Subpoenas for Parties and Party Officers 

The amendments clarify that a subpoena cannot command a party or 
party officer to travel more than 100 miles from where the person resides, is employed 
or regularly conducts business in order to testify at a trial out of state.  Instead, a 
subpoena may command attendance at trial for a party or party officer within the two 
geographical ranges that apply to all witnesses:  (1) within 100 miles of where the 
person resides, is employed or regularly transacts business in person, or (2) anywhere 
within the state where the person resides, is employed or regularly transacts business in 
person.  This change resolves conflicting authority as to whether there should be an 
exception to this general rule for parties and party officers.   
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There is one distinction between non-party and party or party officer 
witnesses in this respect:  a subpoena may command a non-party witness to testify at 
trial anywhere within the state where the person resides, is employed or regularly 
transacts business in person if it does not entail substantial expense.  However, if that 
would impose substantial expense, the subpoenaing party may pay that expense and 
the court can condition compliance on that payment.  While parties and party officers 
are not protected by the “substantial expense” limitation, they are protected by the 
general rule that subpoenas should not impose an undue burden.   

4.  Motions Regarding Subpoenas 

A non-party may move for a protective order or to quash or modify the 
subpoena.  Conversely, the party who issued the subpoena may move to compel 
compliance.  Amended Rule 45 remains unchanged in providing that such motions 
should be made in the district where compliance is required.  Thus, the court where the 
motion is filed (the “compliance court”) may be different from the court that issued the 
subpoena (the “issuing court”).  This serves the purpose of avoiding undue burden and 
expense for the subpoena recipient.   

Because of the issuing court’s knowledge of the underlying lawsuit, it may 
sometimes be more efficient to have that court resolve a dispute concerning a 
subpoena.  New Rule 45(f) therefore authorizes the compliance court to transfer 
subpoena-related motions to the issuing court.  The compliance court may transfer a 
motion, however, only if the non-party consents or the court finds that there are 
“exceptional circumstances” meriting transfer.  The rule does not define “exceptional 
circumstances,” but the Advisory Committee Notes explain that transfer may be 
appropriate “to avoid disrupting the issuing court’s management of the underlying 
litigation, as when that court has already ruled on issues presented by the motion or the 
same issues are likely to arise in discovery in many districts.”  To merit a transfer, any 
exceptional circumstances must outweigh the non-party’s interest in local resolution of 
the motion.   

If the motion is transferred, the amended rule minimizes the 
inconvenience for the  non-party by providing that its counsel who is admitted to 
practice in the compliance court may file papers and appear on the motion in the issuing 
court, even if such counsel is not already admitted in that court.  The Advisory 
Committee Notes also encourage judges to permit the non-party and its counsel to use 
telecommunication methods to appear in the issuing court.  Finally, the issuing court 
may transfer its order on the motion to the court where the motion was originally made 
so as to facilitate enforcement.   
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5.  Contempt Sanctions 

Amended Rule 45 allows a court to impose contempt sanctions for failure 
to obey a subpoena or a related court order.  There are also changes related to the new 
motion transfer provisions.  First, if a motion regarding the subpoena is transferred, 
disobeying the subpoena or the order on the motion can constitute contempt of both the 
court where compliance is required and the issuing court.  Second, if needed to 
effectively enforce its order on a transferred motion, the issuing court can transfer the 
order back to the court where compliance is required.  In addition, there are conforming 
changes to Federal Rule of Civil Procedure 37(b) regarding contempt of orders directing 
a deponent to be sworn or answer a question.   

*  *  *  *  

The amendments to Rule 45 are scheduled to take effect on December 1, 
2013.  Subpoenas issued on or before November 30, 2013, must comply with the 
current rule.   

If you have any questions, please feel free to contact Lawrence B. 
Friedman, Mitchell A. Lowenthal, Sheilah M. Kane or any of your regular contacts at the 
firm.  You may also contact any of our partners, counsel and senior attorneys listed 
under “Litigation and Arbitration” in the “Practices” section of our website at 
http://www.clearygottlieb.com. 

 

 



 

 

clearygottlieb.com 

Office Locations 
NEW YORK 
One Liberty Plaza 
New York, NY 10006-1470 
T: +1 212 225 2000 
F: +1 212 225 3999 

WASHINGTON 
2000 Pennsylvania Avenue, NW 
Washington, DC 20006-1801 
T: +1 202 974 1500 
F: +1 202 974 1999 

PARIS 
12, rue de Tilsitt 
75008 Paris, France 
T: +33 1 40 74 68 00 
F: +33 1 40 74 68 88 

BRUSSELS 
Rue de la Loi 57 
1040 Brussels, Belgium 
T: +32 2 287 2000 
F: +32 2 231 1661 

LONDON 
City Place House 
55 Basinghall Street 
London EC2V 5EH, England 
T: +44 20 7614 2200 
F: +44 20 7600 1698 

MOSCOW 
Cleary Gottlieb Steen & Hamilton LLC 
Paveletskaya Square 2/3 
Moscow, Russia 115054 
T: +7 495 660 8500 
F: +7 495 660 8505 

FRANKFURT 
Main Tower 
Neue Mainzer Strasse 52 
60311 Frankfurt am Main, Germany 
T: +49 69 97103 0 
F: +49 69 97103 199 

COLOGNE 
Theodor-Heuss-Ring 9 
50688 Cologne, Germany 
T: +49 221 80040 0 
F: +49 221 80040 199 

ROME 
Piazza di Spagna 15 
00187 Rome, Italy 
T: +39 06 69 52 21 
F: +39 06 69 20 06 65 

MILAN 
Via San Paolo 7 
20121 Milan, Italy 
T: +39 02 72 60 81 
F: +39 02 86 98 44 40 

HONG KONG 
Cleary Gottlieb Steen & Hamilton (Hong Kong) 
Bank of China Tower, 39th Floor 
One Garden Road  
Hong Kong 
T: +852 2521 4122 
F: +852 2845 9026 

BEIJING 
Twin Towers – West (23rd Floor) 
12 B Jianguomen Wai Da Jie 
Chaoyang District 
Beijing 100022, China 
T: +86 10 5920 1000 
F: +86 10 5879 3902 

BUENOS AIRES 
CGSH International Legal Services, LLP- 
Sucursal Argentina 
Avda. Quintana 529, 4to piso  
1129 Ciudad Autonoma de Buenos Aires 
Argentina 
T: +54 11 5556 8900  
F: +54 11 5556 8999 

SÃO PAULO 
Cleary Gottlieb Steen & Hamilton 
Consultores em Direito Estrangeiro 
Rua Funchal, 418, 13 Andar 
São Paulo, SP Brazil 04551-060 
T: +55 11 2196 7200 
F: +55 11 2196 7299 

ABU DHABI 
Al Sila Tower, 27th Floor 
Sowwah Square, PO Box 29920 
Abu Dhabi, United Arab Emirates 
T: +971 2 412 1700 
F: +971 2 412 1899 

SEOUL 
Cleary Gottlieb Steen & Hamilton LLP 
Foreign Legal Consultant Office 
19F, Ferrum Tower 
19, Eulji-ro 5-gil, Jung-gu 
Seoul 100-210, Korea 
T:+82 2 6353 8000 
F:+82 2 6353 8099 

 


